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A. INTRODUCTION–2002: A GROUND BREAKING YEAR  
 
2002 has been a ground-breaking year bringing indigenous concerns before international 
trade tribunals. Since the beginning of the new millennium a number of Aboriginal 
peoples mainly from Canada endeavoring to protect their land from mainstream 
commercial-industrial exploitation, have become involved in international trade disputes. 
In 2001 the first submissions were made to investigative authorities1, such as the U.S. 
Department of Commerce in the U.S. Canada Softwood Lumber Dispute. Through 
continued involvement of indigenous leaders and high level meetings with 
representatives involved in trade disputes, the understanding has been growing that 
indigenous rights go to the core of ownership and decisions regarding land management 
and conservation.  
 
The great break through occurred on April 26th, 20022 when a panel in the Softwood 
Lumber Dispute officially accepted the first ever substantive submission filed by 
indigenous peoples to the World Trade Organization (WTO). The amicus curiae brief had 
been submitted on April 15th, 20023 by Aboriginal nations from the Interior of British 
Columbia, Canada. In it they argued that Canada was providing timber from Aboriginal 
Title lands under fair market value because its laws and policies failed to take Aboriginal 
                                                 
1 NRDC et al (2001) Petition for the Imposition of Countervailing Duties pursuant to Section 701 of the 
Tariff Act of 1930, Earthjustice Legal Defence Fund, Seattle, submitted May 10th, 2001  
Part I: Canada and British Colombia Waiver of Environmental Restriction Subsidy;  
Part II: Quebec Waiver of First Nation Treaty Obligation Subsidy, Grand Council of the Cree, 
Part III: British Colombia: Non-Recognition of Aboriginal Title Subsidy 
2 Memo by Clarisse Morgan to all Parties and third parties on acceptance of IA Amicus curiae submission, 
requesting comments by May 8th, 2002, dated April 26th, 2002 
3 Interior Alliance Indigenous Nations (2002) Submission to the WTO panel on US – Preliminary 
Determinations with respect to Certain Softwood Lumber from Canada DS-236, filed April 15th, 2002 



proprietary interests into account. Through its acceptance of the amicus curiae brief the 
WTO recognized the relevance of Aboriginal rights to international trade.  
 
Also on the procedural level the decision constituted a big break through. For the first 
time in WTO history an amicus curiae brief was circulated to all parties and third parties 
for comments, giving the indigenous brief more prominence than earlier briefs by labor 
and industry. Of course special rights and standing of indigenous peoples have before 
been recognized on the international level, mainly before international human rights 
bodies, but for the first time in history an international trade institution has also moved in 
this direction.  
 
The WTO panel decision on the indigenous amicus curiae brief has also attracted the 
attention of special interest groups, such as environmental and labor organizations, as it 
might be the first step to formalizing a procedure for the filing of independent 
information by non-state actors. Specific time lines would be required to ensure the 
review of independent arguments by all state parties, which to date have not been in 
place.  
The WTO does not have specific guidelines and procedures for the filing of amicus 
curiae briefs, although this is part of the present round of negotiations. 
 
The acceptance of the indigenous amicus brief, the time lines and the procedures put in 
place by the panel are likely to be used as precedent for future filings of independent non-
state actors. 
 
The final decision of the WTO panel on the United States – Preliminary Determinations 
with Respect to Certain Softwood Lumber from Canada4 also referenced the indigenous 
filing at the very beginning of its findings, thereby further underlining its relevance. The 
WTO decision, the indigenous filing, the lead up to this great break through and 
following indigenous submissions will be analyzed in this report.  
 
B. ROOTS OF THE INTERNATIONAL INVOLVEMENT  
 
1. MAKING THE FIRST INROADS ON THE LOCAL LEVEL 
 
Indigenous rights are closely connected to the traditional territory of the respective 
indigenous peoples. They flow from indigenous legal systems and are therefore often also 
referred to as sui generic and inherent and inalienable rights. Western legal systems can 
only recognize them and provide protection for them. In the last decades a lot of countries 
have moved to protect indigenous rights in their constitutions and on the international 
level. The challenge of this decade and probably even century seems to be the 
implementation of this recognition and protection on the ground. Despite many of the 
positive legal changes and constitutional reforms that indigenous peoples struggled for on 
the national and international levels, the social conditions of indigenous peoples have 
hardly changed if not worsened over the past 30 years. No real change can be felt on the 

                                                 
4 WTO (2002) United States - Preliminary Determinations with Respect to Certain Softwood lumber from 
Canada, Report of the Panel, WT/DS 236/R adopted November 1st, 2002 at para 7.2 



ground, where Aboriginal peoples are usually the poorest segment of the population and 
their lands and resources are still exploited by commercial industrial activities. In order to 
stop this exploitation according to the direction of Aboriginal elders their actions have 
been followed up before international trade tribunals to ensure their proprietary interests 
are taken into account in the future. 
 
One area that is of special interest to this research is British Columbia, where historically 
no treaties have been signed and the Supreme Court of Canada has recognized the 
collective proprietary interests of indigenous peoples in their traditional territories as 
Aboriginal Title in the 1997 Delgamuukw Decision5. 
 
Many Aboriginal peoples especially in the Interior of British Columbia have always 
maintained that they have original rights and jurisdiction over their traditional territories 
and resources and refuse to negotiate under laws and policies that would undermine these 
inherent rights.  
 
In 1999 a number of Indian bands, such as the Adams Lake and Neskonlith Indian bands, 
went logging with the authorization and in the name of their Secwepemc Nation and 
without a provincial permit in order to exercise and protect their inherent rights to their 
land and resources. The province of British Columbia charged them with stealing the 
timber, but when the Indian bands brought a counter-claim and defence of Aboriginal 
Title asked for a reversal of the order6. The province asked to be considered defendants, 
so that the Indian bands as the plaintiffs would have to prove their Aboriginal Title. In 
return the Indian bands argued that they were not in a financial position to bring such a 
fundamental Aboriginal Case and in turn the BC Court of Appeal in the ground-breaking 
Harper Lake Cost Decision7 found that the province would have to pay for the legal costs 
of the Indian plaintiffs. This followed an earlier decision finding that the trees harvested 
by the Indian bands although seized by the province, could be sold and the proceeds were 
to be held in trust by the lawyers of the Indian bands.  
 
All these have been indications that the courts all the way from the provincial level to the 
Supreme Court of Canada are supporting and upholding indigenous rights. They have 
repeatedly requested the federal and provincial governments to take Aboriginal Title and 
rights into account. Due to a lack of change in policies still aiming at the extinguishment 
of Aboriginal Title8 and no good faith negotiations in place in many areas, especially the 
Interior of British Columbia, the courts have provided alternative instruments. Setting up 
trust accounts with the lawyer’s representing indigenous peoples in the Harper Lake 
Logging Case draws from the example in the United States where trust accounts have 
been set up for revenues of mining, oil and gas exploitation and forestry on their land.  
 

                                                 
5 Delgamuukw v. British Columbia (1997) 3 S.C.R. 1010 
6 HMQ (MOF) v. Chief Ronnie Jules et al (1999) Action No. 23914, at present before the Court of Appeal 
7 British Columbia (Minister of Forests) v. Chief Ronnie Jules, Adams Lake Indian Band, Chief Stuart Lee, 
Spallumcheen Indian Band, Chief Arthur Manuel, Neskonlith Indian Band et al. 2001 BCCA 647 Docket: 
CA027594 
8 Government of Canada (1986) Comprehensive Claims Policy, Ottawa 



2. ROADBLOCKS TO ABORIGINAL PEOPLES’ INTERNATIONAL INVOLVEMENT 
 
Understanding these important international connections and the pressure that free trade 
in natural resources was putting on Aboriginal lands and economies, the Aboriginal 
peoples of the Interior also decided to become involved at the international level. When 
the U.S. Softwood Lumber Dispute who had been raging between the United States and 
Canada again become virulent in 2001 for the first time since Aboriginal rights to land 
and resources had been recognized in the 1997 Delgamuukw Decision, they filed 
substantive submissions with the U.S. Department of Commerce alleging that the non-
recognition of Aboriginal Title constituted a subsidy under international trade law. 
 
The investigative authorities although interested in this novel issue admitted that they 
were lacking expertise and time to investigate those additional subsidies in detail and it 
has become a priority for Aboriginal peoples to find appropriate socio-economic 
indicators to ensure that their proprietary interests and traditional economies be given 
sufficient weight and value.  
 
Canada on the other hand openly opposed the submissions by indigenous peoples arguing 
that questions of land rights had to be first dealt with in Canadian courts. This all in an 
attempt to perpetuate its domestic “business as usual” approach according to which the 
Canadian government and companies would not have to take Aboriginal rights to their 
traditional territories into account until they are proven on a case by case basis. Knowing 
that traditionally Aboriginal Title cases take decades to litigate, the federal government was 
relying on having at least a decade to still freely allocate natural resources over crown land, 
whereas Aboriginal peoples understood that they had to look for additional venues to stop 
the wholesale of their lands and resources. When Aboriginal peoples chose the route to 
international trade tribunals Canada tried to block them on the political level by trying to 
keep the issue domestic and requesting other parties in the dispute to await the outcome of 
national processes. 
 
3. OPEN FIELD - THE 2002 HAIDA DECISIONS  
 
Since its initial opposition before the U.S. Department of Commerce Canada’s political 
strategy to force negotiations under its extinguishment policy or sideline Aboriginal Title 
claims to the courts, has been clearly rejected by Canadian courts and therefore should 
not be used before international tribunals anymore. Since the turn of the century a 
number of provincial courts have taken steps to ensure that Aboriginal interests are duly 
taken into account. In the 2002 Haida decision the courts made it clear that they would 
provide alternative processes, where political negotiations fail. In his closing paragraph 
Justice Lambert of the BC Court of Appeal states9: 
 

[62] …Much may depend on the quality of the consultation and accommodation 
processes. So, to the extent it may be thought necessary, I would order that the 
parties have liberty to apply to a judge of the Supreme Court of British Columbia 
for whatever orders they may be instructed to seek, pending the conclusion of the 

                                                 
9 Haida Nation v. B.C. and Weyerhaeuser 2002 BCCA 147 Docket: CA027999, Date: 20020227,  



proceedings with respect to the determination of aboriginal title and aboriginal 
rights, infringement and justification. 

 
In the following the Haida Decision will be discussed in detail both due to its focus on 
the accommodation of Aboriginal interests on the local level and its relevance to 
countering Canada’s arguments on the international level.  
 
The Haida Nation v. B.C. and Weyerhaeuser Decision, was rendered on February 27th, 
2002 by the British Columbia Court of Appeal and further clarified the legal obligations 
of Canada to. It was held that indigenous interests have to be accommodated and taken 
into account on the provincial and national and therefore also international level.  
 
The decision is especially relevant to the Softwood lumber case as it deals with the 
granting and replacement of a tree farm licences, including spruce, cedar and hemlock 
timber, on Haida Gwaii, an island in its totality claimed by the indigenous Haida people 
who have lived there for generations and generations. The Haida have claimed 
Aboriginal Title over the area, formally opposed the replacement of the Tree Farm 
Licence and for a number of years, expressed their objections to the Crown, to the rate at 
which the old-growth forests of Haida Gwaii are being logged off, the methods of 
logging being used, and the environmental effects of the logging on the land, watersheds, 
fish, and wildlife. Yet the Crown and the company did not take the concerns and 
proprietary interests of the Haida into account. 
 
The court summed up their arguments as10: 
 

[9] The Crown and Weyerhaeuser say that there is no obligation on the Crown or 
on Weyerhaeuser to consult the Haida people about logging on the Queen 
Charlotte Islands until the Haida people have obtained a judgment of a court of 
competent jurisdiction declaring the aboriginal title and rights of the Haida 
people over Haida Gwaii and demonstrating that the logging operations would be 
a prima facie infringement of that aboriginal title or those aboriginal rights. 
 
[10] The issue is an important one. If the Crown can ignore or override aboriginal 
title or aboriginal rights until such time as the title or rights are confirmed by 
treaty or by judgment of a competent court, then by placing impediments on the 
treaty process the Crown can force every claimant of aboriginal title or rights into 
court and on to judgment before conceding that any effective recognition should 
be given to the claimed aboriginal title or rights, even on an interim basis. 
 

The court then condemned the “business as usual approach” and the arguments of the 
Crown and the company holding that11: 
 

 [58] As I have said, the Crown Provincial and Weyerhaeuser were in breach of 
an enforceable, legal and equitable duty to consult with the Haida people and to 
seek an accommodation with them at the time when the processes were under 

                                                 
10 See respective paragraphs of Haida Nation v. BC and Weyerhauser 2002 BCCA 147 Docket: CA027999 
11 Haida Nation v. BC and Weyerhauser 2002 BCCA 147 Docket: CA027999 



way for a replacement of T.F.L. 39 and Block 6 and for a transfer of T.F.L. 39 
from MacMillan Bloedel to Weyerhaeuser in the year 2000. 
That enforceable legal and equitable duty has continued from then until the 
present time and will continue until the Haida title and rights are determined by 
treaty or by a Court of competent jurisdiction.  
 [60] However, I would grant a declaration to the petitioners that the Crown 
Provincial and Weyerhaeuser have now, and had in 1999 and 2000, and earlier, a 
legally enforceable duty to the Haida people to consult with them in good faith 
and to endeavour to seek workable accommodations between the aboriginal 
interests of the Haida people, on the one hand, and the short term and long term 
objectives of the Crown and Weyerhaeuser to manage T.F.L. 39 and Block 6 in 
accordance with the public interest, both aboriginal and non-aboriginal, on the 
other hand. 
 

After this unanimous ground breaking ruling of the BC Court of Appeal, the 
Weyerhaeuser Corporation asked for and was granted leave to make additional 
submissions12 to the court regarding the imposition of a duty to consult on a company, 
because prior to this decision it had only been argued that such a duty would just apply to 
governments. The industry immediately understood the potential consequences and a 
number of corporate interest groups, including the Council of Forest Industries, the 
Business Council of B.C., the B.C. Chamber and the B.C. Cattlemen's Association 
presented additional information arguing that such a duty should not apply to them and 
their members. 
 
Yet the BC Court of Appeal again ruled and clarified that13:  
 

The Crown provincial had in 2000, and the Crown and Weyerhaeuser have now, 
legally enforceable duties to the Haida people to consult with them in good faith 
and to endeavour to seek workable accommodations between the aboriginal 
interests of the Haida people, on the one hand, and the short term and long term 
objectives of the Crown and Weyerhaeuser to manage TFL 39 and Block 6 in 
accordance with the public interest, both aboriginal and non-aboriginal, on the 
other hand.  

 
These ruling further supports the arguments Aboriginal peoples brought both before 
national courts and international trade tribunals that Aboriginal Title and rights and 
indigenous interests have to be taken into account. The Haida decision was a very clear 
answer to the question that had been raised by the Department of Commerce in a special 
decision memorandum14 on the indigenous and environmental submissions that was part 
of its preliminary determination. It had decided not to initiate specific investigations, 
finding that Canadian tribunals had yet to determine substantive questions related to 
Aboriginal Title. The Haida decision made it very clear that Aboriginal peoples’ 
proprietary interests have to be taken into account. Both on the national and international 
level it disproved Canada’s and the provinces’ argument’s that as long as Aboriginal Title 

                                                 
12 Haida Nation v. B.C. and Weyerhaeuser 2002 BCCA 223 Date 20020405, Docket CA027999 
13 Haida Nation v. B.C. and Weyerhaeuser 2002 BCCA 462 Date 20020819, Docket CA027999 
14 Herring, Richard (2001) Decision Memorandum on New Subsidy Allegations: Certain Softwood Lumber 
Products from Canada to Melissa Skinner, Office of AD/CVD Enforcement IV, Washington DC, 09/08/01 



was not proven in every specific case they did not have to take indigenous proprietary 
interests into account. Instead the court found that Aboriginal peoples had to be consulted 
and Aboriginal interests had to be accommodated in a meaningful way. 
 
The Haida decision can also be used as an argument against Canada’s continued efforts to 
block indigenous peoples from participating in international trade disputes that concern 
their proprietary interests, which they have been found to have a right to protect.  
 
As the decision was rendered after the period for final submission to the U.S. Department 
of Commerce Preliminary Decision had passed it could not be addressed in those 
proceedings. Instead arguments related to the Haida Decision were brought in the amicus 
curiae brief submitted by indigenous peoples from the Interior of BC to the World Trade 
Organization.  
 
Most recently, on January 21st, 2003, the New Brunswick Court of Appeal rendered its 
decision in a case where two Indian men, Dale Sappier and Clark Polchies, both from 
Woodstock First Nation, were arrested with 16 hardwood logs on Jan. 12, 2001. Natural 
Resources officers seized the truck and logs and arrested the two men because they did 
not have permission to cut the trees. In court, the men argued that a 1725 treaty signed 
with the British Crown gave them the right to harvest wood for personal use.  
 
The judge agreed with the two men, and said new rules are needed to regulate such 
harvesting. The judge gave the province eight months to draw up new rules, and 
suggested justice officials consult New Brunswick's 15 bands for input. He also ordered 
the Crown to return the 16 logs to the two men. Judge Murray Cain concluded: 
 

"To prohibit an aboriginal from harvesting an ample supply of wood for his 
personal use as hereinabove set out in the name of conservation is like using a 
sledgehammer to kill a flea."  

 
This case is very similar to and constitutes important precedent for the Harper Lake 
Logging case15 mentioned earlier and still not decided, where some of the member 
nations from the Interior of BC went logging without a provincial permit to build on 
reserve housing, in this case the court did not just set up a trust fund for the profits from 
the logging with the lawyers of the Aboriginal peoples it also ordered the province to pay 
all legal costs for the bands up front.  
 
The executive branch’s strategy to avoid meeting its constitutional obligation to 
implement Aboriginal Title has lost its validity and the judiciary has done more than 
given clear direction regarding the recognition of Aboriginal and treaty rights, it by now 
is ready to set up alternative processes for their implementation. Their decisions send a 
strong signal to investors and companies who want to engage in the exploitation of 

                                                 
15, British Columbia (Minister of Forests) v. Chief Ronnie Jules, Adams Lake Indian Band, Chief Stuart 
Lee, Spallumcheen Indian Band, Chief Arthur Manuel, Neskonlith Indian Band et al. 2001 BCCA 647 
Docket: CA027594 



natural resources that Aboriginal Title and rights have to be taken into account both by 
state actors and third parties. 
 
C. INTERNATIONAL PROCEEDINGS ON SOFTWOOD LUMBER 
 
1.  The Investigative Authority and Political Negotiations 
 
All this would have warranted specific investigations by the U.S. Department of 
Commerce, instead of finding that a fair market rate would take indigenous interests into 
account. Yet it was too late to submit these findings to the U.S. Department as the period 
for comments on its preliminary determination from August 9th, 2001 had long passed 
before the Haida decision was rendered. 
 
In April 2002 the U.S. Department released its final determination both on subsidies and 
dumping of Canadian Softwood Lumber Imports to the United States, it imposed a 
countervailing duty of 19.34%16 and antidumping margins ranging between 2.26 and 
15.8317. Its final decision did not wary much from the preliminary decision of August 9th, 
2001 imposing 19.31% of countervailing duties and on October 31st, 2001, preliminary 
antidumping margins ranging from 5.94 to 19.24 for the different companies. The main 
difference was that both preliminary determinations had found critical circumstances, 
allowing for the retroactive imposition of duties and margins, but upon review this 
finding was not upheld in the final determination. Still the duties took effect in the spring 
of 2002 and have been in operation ever since. The burden of on the average more than 
30% additional payments on lumber exports to the United States have hit the Canadian 
lumber industry hard and many have been pushing for negotiations and a political 
solution.  
 
Despite repeated calls by industry for negotiations and some provinces favoring a 
political solution, especially British Columbia, the origin of 40% of Canadian softwood 
exports, the Canadian federal government seems to rely mainly on international trade 
tribunals and has been hoping that they will resolve the matter in their favor.  
 
There had been long last minute negotiations just before the final determination was to be 
rendered on March 22nd, 2002, but they broke down late on March 21st, 2002, with 
Canadian International Trade Minister Pettigrew leaving Washington DC disappointed 
and stating18: “American demands were quite unreasonable. We had always said that we 
would not negotiate a bad deal. Well, we're not going to negotiate a bad deal. So the 
negotiations have broken down.” 
 
                                                 
16 67 FR 15545, US Department of Commerce, International Trade Administration, [C-122-839: Notice of 
Final Affirmative Countervailing Duty Determination and Final Negative Critical Circumstances 
Determination: Certain Softwood Lumber Products From Canada, April 2, 2002 
17 67 FR 15539,US Department of Commerce, International Trade Administration, [A-122-838]: Notice of 
Final Determination of Sales at Less Than Fair Value: Certain Softwood Lumber Products from Canada,  
A ril 2, 2002 p
18 Cordon, Sandra (2002) Softwood lumber talks break off, Pettigrew returning to Ottawa, Canadian Press, 
March 22nd, 2002, Ottawa 



2. CANADA’S ARGUMENTS REGARDING EXTRACTIVE INDUSTRIES 
 
Since the Preliminary Determination of the U.S. Department of Commerce, Canada has 
brought a vast array of complaints before international trade tribunals. Dispute settlement 
panels have been set up under the World Trade Organization (WTO) and the North 
American Free Trade Agreement (NAFTA). The first was set up under the World Trade 
Organization regarding the U.S. Department of Commerce’s Preliminary Determination 
imposing countervailing duties on certain Softwood Lumber from Canada. Traditionally 
the WTO and NAFTA to date refuse to consider complaints against preliminary 
determinations. The establishment of a WTO panel on the preliminary determination and 
later on the final determination raised the interesting question if it should be heard by the 
same panelists, but the dispute settlement body named different ones.  
 
Not only on a procedural level – but also on a substantive level the Softwood Lumber 
Dispute is set to create important precedent, it is the first case involving subsidy 
allegations in natural resource exploitation brought under the new dispute settlement 
understanding of the WTO. The Softwood Lumber dispute and the ensuing proceedings 
before the U.S. Department of Commerce, NAFTA and the World Trade Organization, 
could be characterized as a dispute mainly involving Western countries, with India being 
the only third party in the WTO proceedings that would not qualify as a “developed 
country”.  
 
This might have potential impacts on the outcome of the proceedings as is of special 
concern as industries from the countries involved in and following the dispute have had 
an important input in and influence in the proceedings. Most extracting industries are 
headquartered in developed countries but conduct much of their extracting in developing 
countries. Industries from the countries involved in and following the dispute have had an 
important input in and influence in the proceedings. Most exploitation of natural 
resources around the world takes place in the traditional territories of Aboriginal peoples 
and therefore their concerns and rights have to be taken into account. The input of 
Aboriginal peoples from the territories concerned by the Softwood Lumber Dispute 
allows the articulation of broader world wide indigenous concerns regarding the 
exploitation of natural resources before international trade tribunals. 
 
On the other hand Canada and its provinces, especially British Columbia often referred to 
as the Brazil of the North due to the dependence of its economy on the exploitation of 
natural resources have mainly made arguments in support of commercial-industrial 
interests and have even actively opposed submissions by indigenous and environmental 
groups. One of the reason’s why these groups decided to file amicus curiae briefs before 
the WTO was that Canada’s arguments if successful would have changed the field of 
natural resource extraction removing the extraction industries from the scope of 
countervailing duty investigations. 
 



At the outset of its first written submission to the most recent WTO panel Canada 
claims19: 
 

“In Canada, natural resources, such as air, water, flora, fauna, minerals and other 
resources found in nature – are, for the most part, the property of provincial 
government. Provinces exploit and manage their natural resources in different 
ways, depending on the nature of the resource and also on local priorities.”  

 
In the WTO proceedings Canada contrary to its own national jurisprudence claims that 
stumpage is the “conferral of a right of access to exploit and in situ natural resource” with 
the courts having clearly ruled that ownership over the harvested timber is only fully 
transferred once stumpage has been paid. On the other hand Aboriginal peoples argue 
that there is no full transfer of ownership until there is an additional appropriate payment 
made for the proprietary interests of Aboriginal peoples. This all in the light of the fact 
that Canadian courts have recently put companies on notice that they have to consult with 
Aboriginal peoples and accommodate their proprietary interests in a meaningful way 
before extracting resources in their traditional territories especially in the absence of the 
government taking Aboriginal Title and Rights into account20.  
 
As held in the Brazil Export Financing Programme for Aircraft decision by the Appellate 
body, a subsidy has two discrete elements21: 
 

(i) a financial contribution,  
(ii) that confers a benefit 

   
To date international trade tribunals have always found that stumpage fell into the 
category of provision of a good. In three prior countervailing duty investigations covering 
softwood lumber products from Canada22 the U.S. Department of Commerce has 
determined that stumpage programs involve the provision of a good. Canada’s contention 
that stumpage cannot be countervailable because it is not a good was rejected by a GATT 
panel23 in 1992.  
 
Yet in order to outmaneuver the imposition of a countervailing duty and the application 
of the WTO SCM Agreement Canada in recent proceedings before the WTO revived this 
long rejected argument and did not claim ownership over timber stands on crown land 
vis-à-vis companies with harvesting rights.  

                                                 
19 Government of Canada, December 19, 2002 First written Submission of Canada to the WTO panel on 
United States – Final Countervailing Duty Determination with Respect to Certain Softwood Lumber from 
Canada, from now on referred to as Canada, FWS, December 19, 2002, para. 23 
20 Haida Nation v. B.C. and Weyerhaeuser, Date: 20020819, /2002 BCCA 462 Docket: CA027999 
21 Brazil Export Financing Programme for Aircraft, Report of the Appellate Body, WT/DS46/AB/R 
adopted August 20, 1999, at paragraph 157 
22 Certain Softwood Lumber Products from Canada, 48 FR 24159, 24167 (May 31, 1983) (Lumber I), 
Certain SL Products from Canada, 51 FR 37453 (Oct. 22, 1986) (Lumber II), Lumber III at 22584 
23 United States –Measures Affecting Imports of Softwood Lumber from Canada, BISD 40s/358, para. 346 
(Feb. 19, 1993; adopted October 27th, 1993); United States–Measures Affecting Imports of Softwood 
Lumber from Canada, BISD 40S/358, para. 346 (Feb. 19, 1993, adopted Oct. 27, 1993). 



3. Counter-Claims 
 
The submissions by Aboriginal peoples uncover the double-standard and the self-serving 
nature of the arguments Canada makes on the international level. Vis-à-vis Aboriginal 
peoples Canada always claimed and continues to claim exclusive jurisdiction and 
ownership over public lands and therefore crown forests and refused to recognize the 
proprietary interest of indigenous peoples in forests in their traditional territories, despite 
its recognition by the Supreme Court of Canada as Aboriginal Title24. It is ironic, for 
Canada to now claim that it is not providing a good when it comes to the imposition of 
countervailing duties. 
 
In its international submissions Canada also goes against the interests of the Canadian 
public, who still believe in public rights to the forests, by arguing that companies do not 
have to pay any remuneration for the acquisition of the right to harvest timber. Instead, 
the government says it is collecting part of the economic rent, like a tax. The companies 
would acquire limited ownership through the general licensing agreement and long 
before they meet all statutory requirements, including the payment of stumpage.  
 
Canada’s argument that stumpage is unrelated to any provincial ownership and more the 
economic equivalent of a tax, has been rejected by the courts. In 2000 the BC Supreme 
Court held that25: 
 

“The Crown exerts its financial interest in the forests of the Province through 
stumpage appraisal, a process which places value on timber harvested. Stumpage 
is the price a licensee must pay to the Crown for its timber.” 

 
Following Canada’s arguments it has become evident that Aboriginal proprietary 
interests would get lost somewhere in the process of resource distribution and would not 
form part of any economic equation and remuneration scheme. Arguing that they are 
simply collecting an economic rent the provinces could in the future continue to keep 
indigenous peoples out of all remuneration schemes, as they do not have any tax 
authority.  
 
At present Aboriginal peoples are not remunerated for their ownership and have not 
passed on their ownership in the timber to the governments or companies who therefore 
have not acquired full ownership at any point in the licensing, harvesting and marketing 
process.  

                                                 
24 Delgamuukw v. British Columbia (1997) 3.S.C.R., 1010, for more details see Appendix I 
25 British Columbia v. Canadian Forest Products (8 February 1998), Victoria 972176, [1999] BCJ 335 
(B.C.S.C.), affirmed, 2000 BCCA 456. 



D. FINDING BY THE WTO PANEL ON SOFTWOOD LUMBER 
 
1. OVERALL FINDING 
 
Aboriginal peoples generally supported the recent finding of the WTO panel26 in the 
U.S.-Ca Softwood Lumber Dispute that: 
 

In sum, and in the context of Article 1.1(a) (1)(iii) SCM Agreement, we are of 
the view that where a government allows the exercise of harvesting rights, it is 
providing standing timber to the harvesting companies. From the perspective of 
the harvesting company the situation is clear: most forest land is Crown land, and 
if the company wants to cut the trees for processing or sale, it will need to enter 
into a stumpage contract with the provincial government, under which it will 
have to take on a number of obligations in addition to paying a stumpage fee for 
the trees actually harvested.   

 
The panel therefore found that through its present stumpage system Canada was 
providing a good and therefore potentially a subsidy against which countervailing duties 
could be levied in measure of the benefit incurred by the industry. In review of this 
finding it has to be recognized that from the perspective of indigenous peoples they hold 
collective proprietary interests in their traditional territories and Aboriginal Title coexists 
with Crown Title, Aboriginal peoples therefore should also be part of the decision 
making process over their land and resources and companies are also required to 
remunerate their proprietary interests. Where would the Canadian argument that licenses 
give limited ownership have left Aboriginal proprietary interests?  
 
This shows how many provinces try to undermine the proprietary interests of Aboriginal 
peoples by strengthening commercial and industrial interests. The provinces provide a 
financial contribution in the form of a good by making lumber from Crown and 
Aboriginal Title lands available to forest companies. Also revenue that is due is foregone 
by not collecting compensation for the collective proprietary interests of indigenous 
peoples, which the federal government is under an obligation to protect and take into 
account. A clear benefit is conferred upon companies who do not have to take Aboriginal 
Title into account and do not even have to compensate for it.  
 
The federal government provides a subsidy through government action enshrined in its 
policy of the non-recognition of Aboriginal Title exonerating companies from having to 
remunerate indigenous proprietary interests.  
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2. FIRST EVER INDIGENOUS AMICUS CURIAE BRIEF ACCEPTED 
 

In making this finding the panel at the outset remarked27: 
 

As a preliminary matter, we note that in the course of these proceedings, we 
decided to accept for consideration one unsolicited amicus curiae brief from a 
Canadian non-governmental organization, the Interior Alliance.  This brief was 
submitted to us prior to the first substantive meeting of the Panel with the parties 
and the parties and third parties were given an opportunity to comment on this 
amicus curiae brief.  After this meeting, we received three additional unsolicited 
amicus curiae briefs.  For reasons relating to the timing of these submissions, we 
decided not to accept any of these later briefs. 

 

This official acceptance of the first ever substantive submission made by indigenous 
peoples to a WTO panel does not only set an important procedural precedent, it also 
shows that the panel took the arguments in the indigenous amicus curiae brief serious, 
because it supplied additional legal and substantive information regarding indigenous 
rights related to trade. Previously the WTO had rejected a number of amicus curiae 
briefs. On a procedural level – this amicus curiae brief has hailed as a great break through 
by non-governmental actors, because in the absence of institutionalized procedures for 
dealing with amicus curiae submissions, it constituted a great break through: Never 
before had any amicus brief been officially circulated to all parties and third parties for 
their comments. At the same time this clarified certain time lines, because in WTO 
proceedings third parties are only actively involved until after the first hearing by the 
panel or upon their specific request. Briefs received after the first panel hearing were not 
accepted.  
 
Out of the 5 (third) parties only Canada and India objected to the acceptance of the brief, 
with India expressing its concerns that amicus curiae submissions could be used by 
industries that often have more resources than governments of developing countries to 
undermine their arguments and positions. Aboriginal peoples involved in proceedings 
before the WTO have since made it clear that they would not bring industry arguments 
and that even if such where brought by an indigenous group arguing commercial-
industrial interests over Aboriginal interests they should be rejected. This was the case in 
the Softwood Lumber Dispute where the Meadow Lake Tribal Council filed a submission 
relying on industry arguments and was rejected.  
 
Canada opposed the filing of the Aboriginal amicus curiae brief, diverting from its 
previous practice of accepting amicus curiae briefs, usually filed favoring their position, 
for example in the Asbestos case, where a Canadian amicus brief by the industry was 
rejected by the panel. The United States of America were the only party who made a 
substantive reference to the Aboriginal amicus curiae brief in its second written 
submission to the panel. 
 
Due to the often criticized lack in transparency of the WTO, Aboriginal peoples have a 
hard time following the proceedings, for example notification of the acceptance of their 
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amicus curiae brief was only sent to the state parties but not the Aboriginal submitters. 
They relied heavily relied on discussions and information being passed on by parties and 
especially third parties. But even states that are usually for high transparency such as the 
member states of the European Union felt restricted by the rules and procedures of the 
World Trade Organizations. On the other hand they informed the Aboriginal peoples 
about proposals they had submitted in the ongoing round of negotiations to formalize 
amicus curiae participation. These foresee that the group submitting, has to be non-profit 
oriented, with a long history of representing these specific interests and supply relevant 
legal and substantive information.  
 

The whole initial involvement of Aboriginal peoples in these closed proceedings and 
ensuing communications with state parties who for the first time had to conceptualize 
Aboriginal rights at this level led to an important learning process and a growing 
international awareness about indigenous proprietary interests. 
 

E. NAFTA PROCEEDINGS  
 

Parallel to the WTO proceedings Canada also brought complaints regarding the final 
determinations of the U.S. Department of Commerce on countervailing duties and anti-
dumping under the North American Free Trade Agreement. The proceedings there are 
similar to a judicial review of the decision of the investigative authority and therefore in 
the Softwood Lumber Dispute are conducted according to U.S. law. It has more 
institutionalized procedures for participation of interested parties, although those are 
usually narrowly defined as industry groups, who therefore traditionally have given more 
weight to NAFTA proceedings, but are recently coming to recognize the importance of 
WTO precedent.  Another reason for industry preference can be found in the more bi-
partisan nature and regional outlook of the NAFTA proceedings. The panelist are 
selected between the two respective state parties involved in the dispute, each country has 
at least 2 panelists, a fifth one is selected from either one of the countries. This selection 
process and sometimes the ensuing procedural decisions are heavily disputed not to say 
politicized. In previous NAFTA proceedings on Softwood Lumber the panel was always 
split according to national lines and led to Canada’s claim succeeding 3-2 but only 
following heavy procedural maneuvering, which in some cases can render the NAFTA 
process almost inoperable. For example in the present NAFTA proceedings no fifth 
panelist has to date been nominated and Aboriginal groups who have filed an amicus 
curiae brief are awaiting a decision on its acceptance.  
 
In the meantime the government of Canada although contacted prior to the filing has 
objected to the submission of indigenous and environmental amicus curiae briefs in the 
NAFTA proceedings.  
 
F. THE NEXT STEPS – UPCOMING POLITICAL NEGOTIATIONS  
 
On the other hand the U.S. Department of Commerce welcomed the Aboriginal 
submission, recognizing the role Aboriginal people can play in international proceedings 
and negotiations. Usually the U.S. Trade Representative is mandated to negotiate 
international trade agreements and to represent the United States in proceedings before 



the WTO. Yet in the present NAFTA proceedings on Softwood Lumber the Department 
of Commerce answers for the United States. It is also the body which negotiates 
international agreements on air and water and therefore has considerable experience in 
dealing with Indian tribes. In 1974, the U.S. tribes won a major victory in U.S. vs. 
Washington (the Boldt Decision)28, which reaffirmed their treaty-protected fishing rights. 
The ruling - which has been upheld by the U.S. Supreme Court - established the tribes as 
co-managers of the resource entitled to 50 percent of the harvestable number of salmon 
returning to Washington waters. This important decision also won them a seat in 
international negotiations on Fisheries such as the Pacific Salmon Treaty of 1985, where 
the United States’ obligation to have Indian tribes represented also led the Canadian 
government to nominate Aboriginal representatives. 
 
This sets an important precedent for possible upcoming negotiations on Softwood 
Lumber, where again Indian tribes on both sides of the border have Aboriginal and treaty 
rights that have to be taken into account. The U.S. Department of Commerce when 
considering Canadian Aboriginal submissions often asked about the position of U.S. 
tribes and would seek their guidance on this matter as they have done in respect to 
fisheries. In the most recent proposal tabled by the U.S. Department of Commerce to kick 
start political negotiations with specific Canadian provinces in the absence of 
involvement of the Canadian federal government one of the proposals for tenure 
reform29: 
 

• Alternatively, if a province were to expand significantly the percentage of 
harvest in private hands or in the hands of indigenous peoples, sales from private 
lands or by indigenous peoples could also suffice as an adequate basis for 
assessing the province’s timber sales programs. 

 
This proposal is clearly the result of the ongoing involvement of Aboriginal peoples in 
the Softwood Lumber Dispute, yet it also shows that the education process still has to be 
intensified, because Aboriginal peoples oppose any concentration of lands in private 
hands, as long as Aboriginal Title is not recognized and implemented. What this proposal 
and the ongoing proceedings show is that there is a need for land reform based on the 
recognition of Aboriginal and treaty rights to go hand in hand with tenure reform and 
Aboriginal peoples have to be actively involved in the negotiation process. 

                                                 
28 UNITED STATES of America, Plaintiff, Quinault Tribe of Indians on its own behalf and on behalf of the 
Queets Band of Indians, et al., v. STATE OF WASHINGTON, Defendant, Thor C. Tollefson, Director, 
Washington State Department of Fisheries, et al, Civ. No. 9213, 384 F. Supp. 312; 1974 U.S. Dist.  
29 US Department of Commerce (2003) Proposed Analytical Framework Softwood Lumber from Canada, 
Discussion Draft, January 6th, 2003 



TIMELINE – of the Softwood Lumber Dispute 
 

April 1st 1996 Softwood Lumber Agreement (SLA) enters into force 

Dec. 11th, 1997 Delgamuukw - Supreme Court of Ca recognizes Aboriginal Title 

Spring 2000 U.S. Trade Representative discussion of SLA: submissions by environmental 
NGOs and indigenous peoples 

March 31st, 2001 Expiry of the 1996 SLA  

April 2nd, 2001 Coalition for Fair Lumber Imports Petition for the Imposition of 
Countervailing Duties to the U.S. Department of Commerce (U.S. DoC) 

May 15th, 2001 Submission of Natural Resource Defence Council et al. on additional 
(environmental) subsidy information  

June 18th, 2001 Canadian Response to the environmental and indigenous submissions 

Aug. 9th, 2001 Preliminary Decision of U.S. DoC on Countervailing Duties 

Oct. 26th, 2001 Canada Request of WTO Dispute Resolution Panel, re: Preliminary 
Determination of U.S. DoC (SL-prelim) 

Oct. 31st, 2001 U.S. DoC Preliminary Determination of Sales at Less Than Fair Value  

Feb. 1st, 2002 Establishment of WTO Panel on Softwood Lumber (SL prelim) 

Feb. 27th, 2002 Haida Decision of the BC Court of Appeal 

March 21st, 2002 U.S. DoC Decision Memorandum Final Determination on Countervailing 
Duties and Anti-dumping, effective April 2nd, 2002 

April 2nd, 2002 Canada requests NAFTA panels on Final determinations by U.S. DoC 

April 15th, 2002 First Substantial Submission by Indigenous Peoples (of the Interior of BC) 
ever to be submitted to a WTO dispute resolution panel (SL-prelim) 

April 26th, 2002 Indigenous Submission officially accepted by the WTO panel and circulated 
to parties and third parties  

May 13th, 2002 Ca Request for Negotiations, re: Final Determination on Countervailing 
Duties of U.S. DoC ( SL-final) 

July 26th, 2002 Interim Decision of the WTO Panel on the Preliminary Determination  

Aug. 19th, 2002 Ca Request for the Establishment of WTO panel re: U.S. DoC Final 
Determination on Countervailing Duties (SL-final) 

Sep. 27th, 2002 Final Decision of the WTO Panel on the Preliminary Decision (SL–prelim) 

Nov. 15th, 2002 Amicus Curiae brief by the Indigenous Network on Economies + Trade 
(INET) to NAFTA tribunal on Countervailing Duty Determination 

Nov. 11th, 2002 Establish WTO panel on U.S. – Final Countervailing Duty Determination 
with Respect to Certain Softwood Lumber from Canada (SL – final) 

Dec. 19th, 2002 Canada’s First Written submission to the WTO Panel (SL – final)  

Jan. 22nd, 2003 Indigenous Submission to the WTO panel (SL – final) 
 


	A.INTRODUCTION–2002: A GROUND BREAKING YEAR
	B.ROOTS OF THE INTERNATIONAL INVOLVEMENT
	1.Making the First Inroads on the Local Level
	2.Roadblocks to Aboriginal Peoples’ International
	3.Open Field - The 2002 Haida Decisions

	C.INTERNATIONAL PROCEEDINGS ON SOFTWOOD LUMBER
	1. The Investigative Authority and Political Negotiations
	2.Canada’s arguments regarding extractive industr
	3.Counter-Claims

	D. FINDING BY THE WTO PANEL ON SOFTWOOD LUMBER
	1.Overall Finding
	2.First Ever Indigenous Amicus Curiae Brief Accepted

	E.NAFTA PROCEEDINGS
	F.THE NEXT STEPS – UPCOMING POLITICAL NEGOTIATION

