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A. INTRODUCTION: A MATTER OF DEFINITION 
 
This study will provide a legal foundation for the right of native peoples to control access to, and the 
use of, genetic material under a doctrine of cultural property.  It will also identify other approaches 
to address abuses of genetic material in relation to native peoples.  The ability to extract genetic 
material from the cells of plants, animals, insects, and humans is fairly new, and there is rapid 
development in genomics, the science of genetic material.  The international and domestic law rights 
of native peoples are evolving,  and the concept of cultural property is fairly recent.  In addition, the 
position of native peoples in Western law is unique, and to a large extent,  discussions of their rights 
are sui generis, because solutions to the problems posed here are unique to them and their situation.  
Therefore, this study examines the question of the right of native peoples to genetic material as 
cultural property from the standpoint of definitions of terms for a sui generis approach, based upon 
the impact of the problems genetic research generate for native peoples. 
 
AFirst peoples,@ or peoples who constitute distinct groups as a matter of history and culture,  are the 
subject of many definitions, including Aaboriginal,@ Aindigenous@ or Anative.@  There are several 
different definitions of Aindigenous peoples,@ the term usually used in international law and relations, 
so this study requires its own definition of the term Anative peoples@ and a discussion of why it is 
preferable.  A definition of Agenetic materials@ is needed to give context to the study, and it should 
be a plain-language one  for general readers.  Given the sui generis nature of the rights of native 
peoples, there should be a discussion of a definition of Aproperty@ in general, contrasting Western 
concepts with native ones.  ACultural property@ needs a definition in relation to rights claimed by 
native peoples.  There is a great deal of movement in  in national or municipal law, and there is an 
explosion in written discussions of their international law rights.  At the same time, there has been a 
shift in the nature of international law, particularly in discussions of the contemporary meaning of 
Ainternational customary law,@ and trends in emerging Asoft law@ principles that may blossom into 
Ahard@ legal rules. Many contemporary developments have to do with Anorm-setting@ and Astandard-
setting,@ and there are advances in the discussion of the rights of native peoples in professional and 
private sectors that require discussion. 
 
Given those considerations and the newness of this subject, this study will (1) define the term Anative 
peoples@ to identify the groups affected by genetic research and development; (2) define what is 
meant by Agenetic materials@ and the impact of their use; (3) define the terms Aproperty@ and 
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Acultural property;@ (4) review contemporary understandings of Alaw@ and Ainternational law@ in 
general, including Asoft@ international law, and discuss the developing rights of native peoples in that 
law; (5) address national or municipal theories that might apply; (6) review norm- and standards-
setting activities; and (7) articulate some conclusions about the right of native peoples to control 
genetic research and abuses of it.  
 
B. DEFINITION OF ANATIVE PEOPLES@ 
 
There are three terms that are generally used to identify the peoples discussed hereBAnative peoples,@ 
Aaboriginal peoples,@ and Aindigenous peoples.@1  AAboriginal@ is used in Canada2 and Australia.3  
The term Anative@ is popular in the United States, and although many use a tribal identification, 
many Indians refer to themselves as AIndian,@ and there is a movement to recognize  Native 
Hawaiian rights in a manner that is similar to the rights of Indians in American law. 
 
The term used most often in international law and diplomacy is Aindigenous,@ and its development is 
fairly recent.  The first modern concern about the rights of distinct peoples arose after World War 
One when the League of Nations was formed.4  National minorities that were swept up in the War, 
and targeted because of their identity, were the subject of treaties with some states to protect 
minorities.5  Following the adoption of the Universal Declaration of Human Rights in 1948,6 the 
United Nations embarked on a series of Astandard-setting@ resolutions and covenants.  One of the 
most basic of the covenants is an Ainternational bill of rights@ in the International Covenant on Civil 
and Political Rights.7  Article 27 of the Covenant recognizes the right of ethnic, religious, and 
linguistic Aminorities@ to enjoy their own culture.8  A study of the international customary law rights 
of those minorities9 offered a description of a minority as a: 
 

group numerically inferior to the rest of the population of a State, in a non-dominant 
position, whose membersBbeing nationals of the StateBpossess ethnic, religious or linguistic 
characteristics differing from those of the rest of the population and show, if only implicitly, 
a sense of solidarity, directed towards preserving their culture, traditions, religion or 
language.10 

 
There are several difficulties with that definition.  First, it assumes that a Aminority@ will be a group 
that is smaller than general populations, but there are several countries where the intended 
beneficiaries of the right will either be the majority population, or exist in significant numbers.11  
There are tensions in the use of the term in indigenous policies.  For example, there are two major 
traditions in American Indian lawBa Whig tradition and a Utilitarian one.12   
 

A Whig tradition is the assimilation of Indians in separate local communities; relative 
tolerance of local customs; relative stress on honoring Indian treaties; and indirect rule 
through tribal leaders.  From the pertinent Utilitarian viewpoints, particularistic groups and  
customs and old promises have scant relevance until they become important as obstacles to 
the achievement of Utilitarian agendas.  Utilitarians tend to view with greater favor the 
assimilation of individual Indians into a pan-Indian, nationwide ethnic group, represented by 
national ethnic Indian leadership and associations unfettered by tribal particularisms.  The 
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identity and unity of that ethnic group are symbolized by an eclectic pan-Indian culture.  
Such Utilitarian viewpoints emphasize the concepts of civil and human rights of individual 
Indians within their communities.13 

 
There is a conflict  between the Whig and the Utilitarian approaches.  The Whig tradition is the one  
that generally underlies American Indian policy, and it motivates the efforts of native peoples to get 
international recognition of their rights because of its limitations.  There is the problem that there is 
Arelative tolerance@ of local customs and Arelative stress@ on treaties in the Whig tradition, and native 
peoples have been going to the United Nations for many years to expand their rights and get them 
entrenched in international human rights law.  The Utilitarian agenda is often seen in opposition to 
native rights in nationalistic Aone law for all@ assertions.  Native peoples are not minorities because 
there are many distinct groups, many languages, and many cultures within national boundaries, and 
they are historically different from other Aminorities.@  Native peoples do not want to be treated as a 
minority, along with other Anewcomers,@ but as distinct peoples.  Utilitarian moves to weaken the 
position of native peoples is likely another motivation for seeking protection from the United 
Nations. 
 
The Sub-Commission on the Prevention of Discrimination and Protection of Minorities is  under the 
United Nations Commission on Human Rights, a body that adopts proposed declarations of 
international human rights law and proposed international human rights covenants for adoption by 
the U.N. General Assembly.  The Sub-Commission  commissioned a comprehensive study of the 
condition of indigenous peoples around the world, and the report that was produced in 1987 
attempted a definition of Aindigenous peoples:@ 
 

Indigenous communities, peoples and nations are those which, having a historical continuity 
with pre-invasion and pre-colonial societies that developed on their territories, consider 
themselves distinct from other sectors of the societies now prevailing in those territories, or 
parts of them.  They form at present non-dominant sectors of society and are determined to 
preserve, develop and transmit to future generations their ancestral territories, and their 
ethnic identity, as the basis of their continued existence as peoples, in accordance with their 
own cultural patterns, social institutions and legal systems.14 

 
The use of the terms Apre-invasion@ and Apre-colonial@ create problems, because they seem to say (as 
some states maintain) that the only Aindigenous@ peoples are in states that were subjected to (largely 
European) conquest and colonization following the Spanish entry into the New World in 1492.  Are 
there Aindigenous peoples@ in Africa or Asia who have rights?  That restates the Whig versus 
Utilitarian dichotomy and the issue of whether there are numerous groups of distinct peoples within 
a state who need protection, or whether their Atribal@ identity has become nationalized.  More 
recently, Asian countries have moved to opt-out of international human rights covenants on the 
ground that they are AWestern,@15 and there has been discussion of having a formal definition of 
Aindigenous peoples@ in a proposed declaration on the rights of Indigenous Peoples.16  Asian 
countries want a conquest-colonialism definition to argue that they have no indigenous peoples 
whose rights must be honored, while other U.N. representatives argue that there must be a universal 
definition in keeping with the universal character of human rights declarations and covenants. 
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There is a definition of both tribal and indigenous peoples in an international convention, AILO 
Convention 169" (the popular term), or the Convention Concerning Indigenous and Tribal Peoples 
in Independent Countries: 
 

1.  This Convention applies to: 

(a) tribal peoples in independent countries whose social, cultural and economic conditions 
distinguish them from other sections of the national community, and whose status is 
regulated wholly or partially by their own customs or traditions or by special laws or 
regulations; 

(b) peoples in independent countries who are regarded as indigenous on account of their 
descent from the populations which inhabited the country, or a geographical region to which 
the country belongs, at the time of conquest or colonization or the establishment of present 
state boundaries and who, irrespective of their legal status, retain some or all of their own 
social, cultural and political institutions.17 

 
The Convention goes on to state that ASelf-identification as indigenous or tribal shall be regarded as 
a fundamental criterion for determining the groups to which the provisions of the Convention 
apply.@18 
 
The World Bank is a major player in developing countries that have indigenous populations, and it 
uses the term Aindigenous peoples@ while referring to Aindigenous ethnic minorities,@ Atribal groups,@ 
and Ascheduled tribes@ as Asocial groups with a social and cultural identity distinct from the dominant 
society that makes them vulnerable to being disadvantaged in the development process.@19 
 
The United States position is that there is no need to have a definition of Aindigenous peoples@ in 
international human rights instruments, but if there is a need for Abenchmarks@ to define who is 
indigenous, there should be Afundamental criteria, including but not limited to self-determination, 
aboriginal status, and distinct culture and customs.@20 
 
At end, there is a general sense that a common international definition is not possible or desirable at 
this point,21 and self-identification should be the primary criterion.  There is some general agreement 
that there are indigenous peoples in the Americas,22 Greenland, and many parts of the Pacific.  While 
South Africa recognizes indigenous groups in its law, there is an open question in other parts of 
Africa and Asia of whether national governments will honor the rights of indigenous peoplesBno 
matter how those groups might be defined. 
 
This study will follow the practice of international institutions and many writers of using 
Aaboriginal,@ Aindigenous,@ and Anative@ in the same sense.  Native is the term of preference here, 
acknowledging the definition element of Aa sense of solidarity@ in the Capotorti definition of 
Aminorities.@23   Western thinking and language is generally based on rational concepts.  That is, they 
use rational constructions of reality and abstract terms.  A great deal of native thinking is affective 
and pertains to feelings.  There are terms that have legal meaning in many native languages that  



 

 
 5 

speak to solidarity and Anative@ is used in English to express solidarity with the group, and the 
solidarity of native peoples everywhere with each other.  Native peoples are not simply part of one 
Utilitarian Aminority,@ but distinct groups that are separate and apart in terms of language, culture, 
modes of spirituality, etc., yet together in a sense of a common bond. 
 
C. GENETIC MATERIALS 
 
The term Agenetic materials@ in this study is defined in a scientific sense, by their  misuses and 
dangers, and in a native sense.  The scientific definition of what genetic materials are is needed for a 
native understanding of  them, and the misapplications of genetic research provide a foundation for 
why native peoples should have a right to control them. 
 
At the risk of gross oversimplification in attempting a plain-language definition of genetic materials, 
genomes are important because they are a Amap@ or Ascript@ of a living organism, including plants, 
animals, and humans.  We read news accounts of a race to Asequence@ the human genome.  That 
effort arose from radiation studies following the bombings of Hiroshima and Nagasaki, and the need 
to know how radiation affects genetic instructions in cells.24  Scientists needed a tool that could 
detect Aa change in one >word= of the [genetic] program, among perhaps a hundred million.@25  A 
Asequence of the human genome@ is Aa word-by-word copy of the entire genetic script for an 
>average= human being, and thus to establish a benchmark for detecting the elusive mutagenic effects 
of radiation and cancer-causing toxins.@26  The human genome is the genetic material in a human 
cellBour script or map that makes us who we areBand Athe@ genome (which can differ) is distributed 
in 23 sets of chromosomes within a cell.27  Chromosomes are in pairs, representing the contributions 
of both parents.28  The genome is molecules of deoxyribonuclec acid, a natural polymer we know as 
DNA.29  There are two strands of DNA in each genome, and each looks something like a twisted 
ladder, an entwined spiral, or the famous Adouble helix.@30  Those patterns and signals are in the 
several trillion cells of our bodies,31 and they are what makes us Aus.@  The eventual unwrapping of 
the genome and the mapping of its patterns will make it possible to do many things. 
 
There are two kinds of specific DNA material that interest scientistsBmitochondrial DNA  
(AmtDNA@) and Y chromosome material.32  Mitochrondrial DNA are Ashort pieces of genetic 
material found outside a cell=s nucleus,@ and the Y chromosome is inside the nucleus.33  Both kinds 
of material are used for Amolecular-anthropological studies.@ Given that each is inherited from only 
one parent (mtDNA passing from mother to daughter and the Y chromosome passing from father to 
son); given that the genetic systems in each Aaccumulate mutations in more or less linear fashion 
through time,@ so Apermanent and detectable genetic changes occur at a roughly predictable rate,@ 
researchers can trace the evolution and change of female and male lineages in humans; given that 
Amany of the mutations detected in mtDNAs and Y chromosomes correlate with the geographic 
region in which they first occurred,@ that makes it possible to trace migration patterns by mutations 
or Agenetic markers@ found in different populations; and finally, given that genetic systems are 
sensitive to random processes, such as Agenetic drift@ or changes that result from factors such as 
geographic isolation, migration, or population splits, distinct groups can be traced .34  Mitochondria 
from cells are used to trace Ahaplogroups@ or female lineages, that can be identified by Aa specific set 
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of genetic markers.@35  Material from Y chromosomes is used to trace male lineages. 
 
The discovery of the human genome will change the world in many ways, and it will change the way 
we see ourselves.36  The Human Genome Project (of the United States Department of Energy) is 
close to competing a roadmap of human genes, and if we do not succumb to Agenomania,@ we will 
see new advances in medicine, better understand human variation, and change the argument over 
nature versus nurture (inherited traits or conditioning) into one of understanding the roles and 
interaction of both.37  We may be able to identify the genes that produce human disease,38 or get new 
clues on how to deal with drug addiction.39  New advances will also enhance our understanding of 
behavioral disorders and traits, despite sensational news reports Athat researchers have discovered 
the >gene= for such traits as aggression, intelligence, criminality, homosexuality, feminine intuition, 
and even bad luck.@40 Genomania, as shown by that quote, points to excessive enthusiasm by the 
press, and sometimes, there are excesses in research or development that must be guarded against. 
 
Despite those advancesBeven revolutionary onesBdevelopments in genetic research have raised 
several political and legal issues which even members of the United States Senate have recognized.  
They include privacy concerns, inappropriate access to and use of private genetic information, 
discrimination by employers or insurers based on genetic information, problems with the methods 
used to gather and store genetic information, questions of who should have access to that 
information, and debates over public versus private ownership of genetic information.41   As the 
World Health Organization recognizes, just as the scientific revolution in physics created a potential 
for the misuse of science in the 20th century (e.g. the atom bomb), there is also a potential for the 
political misuse of genomics.42  What are some of the other potentials for the misuse of genomics? 
 
The first problems arise from huge databases of genetic materials and research that have  come into 
existence and are being added to at a fast rate.  One scientist who identified himself as a AGenome 
Browser,@ pointed out that current databases are full of misleading information, and that poses a 
danger to scientific research.43  The large masses of information in the databases pose the risk of 
misinformation in researchBperhaps even disinformationBthat can impede research or invalidate 
accurate discoveries.  There are also impediments when research is a commercial enterprise with 
property rights as a barrier, when it comes to access to and the sharing of information.  Poor or 
misguided research can also muddy up a database. 
 
There are serious concernsBwith some misinformation and a degree of hysteria at timesBover 
genetically engineered plants, animals, and microorganisms.44  The discovery of DNA and methods 
to extract and unravel it has led to breaking up and recombining genetic molecules to do genetic 
engineering, and the process is called Arecombinant DNA@ or ArDNA.@45 There are ways to place new 
or Aforeign@ DNA into an organism.  One process identifies Atarget@ DNA, using an enzyme to take a 
DNA segment from one organism and splice it into a recipient organism=s preexisting DNA.46  
Another method is to paint  DNA with a desired trait on microscopic metal particles that are then 
loaded into and shot from a Agene gun,@ so that gene-carrying bullets penetrate the cells of another 
organism, where fluids wash the DNA off the metal particles.47  Similar kinds of things were done to 
supplant  traditional breeding methods, and genetic engineering can give organisms useful traits, 
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such as resistence to ice damage, changing pollutants into nontoxic products, or making medicines 
such as insulin or interferon.48  However, genetic engineering can also create new problems. 
 
One example of a genetically-engineered product and the problems it can create is ABt@ corn an other 
ABt@ crops.49  ABt@ is a bacterium that is toxic to insects, it has been used to spray crops for many 
years, and it loses its effectiveness in a few days.50  Genetic engineering is being used to modify 
crops to incorporate genetic material from the Bt bacterium to provide more direct protection against 
insects.51   Such altered or transgenic crops have been widely circulated, raising concerns about 
releasing Bt toxin into the environment and the increased probability that pests will evolve to resist 
those crops.52   Another product of genetic engineering is ARoundup-Ready@ crops that are 
genetically modified to resist a common herbicide, so that when fields are treated with it, the crops 
will be unharmed and only the Aweeds@ will be destroyed.53 
 
The distinguishing feature of genetic engineering in plants, animals and microorganisms is that 
unlike traditional Mendelian cross-breeding techniques that are limited to members of the same 
species, genetic engineering allows modern breeders to Across the species barrier@ and place portions 
of DNA into different speciesBand  into different genera, families, orders, classes, phyla and even 
kingdoms!54  Genetics is a new science that is still exploring its limits and undiscovered hazards, yet 
commercial ventures are already producing products that may not have been well thought out, so we 
may not yet know their dangers.  There is a risk that the lure of profits from the sale of novel 
products will prevail over scientific caution.  Public regulation cannot keep pace with new advances, 
and given a global economy, anti-regulation sentiments in a producer country can unleash poorly-
tested or unproven products in countries that do not desire them, because of international trade law 
and pressures on undeveloped countries. 
 
Genetic advances in the field of medicine are already having adverse social effects.  A survey 
conducted by the University of Massachusetts Medical Center found that 785 patients reported 
having lost their jobs or insurance benefits because of their genes.55  That highlights  problems of 
personal privacy, access to databases, the creation of new discriminatory classifications based on 
genetics that are not protected by law, and the lag of law behind technology.  That also indicates the 
possibility that given the political climate in some countries, distinct groups can be targeted by their 
genetic markers. 
 
The World Health Organization Committee on Health Research recently identified six areas of risk 
and hazards in genomic applications.  The first is the process of genetic manipulation itself.  As was 
noted in the discussion of genetically-altered organisms above, recombinant DNA can be used to 
take molecules from different species to recreate hybrid molecules in a test tube.56 Some of them 
may be harmful pathogens or cancer-producing agents that are at risk of release and getting out of 
control.57  While the WHO report discusses efforts to regulate genetic manipulation in the United 
Kingdom and the United States, the international regulation of research is not uniform, and the 
report does not address what happens after the research stage when research results are put into 
commercial hands.  Genetic manipulation using recombinant DNA is being used to alter the genome 
of Aa wide variety@ of animals and insects to create animal models of disease, make diagnostic and 
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therapeutic agents, or disable disease carrying vectors (hosts for the transmission of diseases).  
Genetically modified animals are being engineered to produce therapeutic agents in milk or tissues;  
animals are being developed to be disease-resistant, grow more quickly, or have Afeed conversion 
efficiency; and insects that spread human diseases are being modified so they cannot transmit 
disease.58  Without being alarmist, we should watch for unpredicted side effects in such animals and 
insects. 
 
This is a new area of research that can create  hazards, such as new or increased allergic reactions in 
humans from the new food sources, adverse effects to non-modified animals because of behavioral 
changes, and releasing genetically modified materials into the environment.59  Many of the same 
problems arise from genetically modified foods, and the Aspectrum@ of safety issues for them is 
extremely wide@: using microbial and fungal cells as factories to produce enzymes and additives; 
introducing foreign DNA into plants using bacterial antibiotic resistance genes as selection markers; 
the risk that transgenic DNA transferred to a host might genetically alter that host; or the 
possibilities that microorganisms in the human gastrointestinal tract or soil might acquire transgenic 
DNA.60  Another problem area identified by WHO is the possibility that the use of recombinant 
DNA could Aincrease the number of deleterious genes in the human gene pool.@61  Attempting to use 
recombinant DNA without adequate testing could have an adverse impact on human genes and 
natural selection.  The report notes that genetic therapy is imprecise at present, and, for example, Ait 
is not possible to remove and replace a gene at the correct place on the chromosome.@62  If a gene, or 
a modified gene, is delivered imprecisely, that could create  unintended genetic effects and risks.63  
The genetic databases that are growing create many new problemsBthe scope of informed consent; 
the entry of information into data bases using Apresumed consent@ (where initial consent creates a 
presumption of consent for the use of material in a database for other purposes64); commercial versus 
governmental maintenance of databases; access and control issues; potential harm to individuals, 
communities, and groups; and the misuse of data by those who have access to the database.65  There 
are also concerns and issues arising from the potential to stigmatize countries or groups; commercial 
exploitation without adequate compensation; the relationship between commercial ownership of 
databases and the deleterious effect of that on genetic research [by restricting access or charging for 
it]; and Aa variety@ of economic and ethical issues.66  Another problem is that the countries that are 
supplying materials for database collections are usually in developing countries, sending them to 
companies in the developed world, and the countries furnishing raw materials have not sorted out 
basic ethical and regulatory issues, particularly when it comes to Athe dangers of inequitable 
commercial exploitation.@67  The fifth concern is the use of recombinant DNA for biological warfare 
or other political misuses.68  The new technology raises specters of germ warfare, the mass 
destruction of crops, the release of genetically modified organisms or animals for destructive 
purposes, or even the revival of the shameful legacy of eugenics for political gain.69  Finally, the 
report addresses experiments with human embryonic stem cells and cloning, noting the controversies 
that arise from those technologies.70 
 
Many of the identified abuse, misuse, or unanswered question issues apply to native peoplesBtaking 
genetic materials without informed consent (or under false pretenses); the failure to compensate 
donors; refusal to share discoveries with the providers of materials (particularly when it comes to 
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new medicines or treatment methods); the release of genetically-modified crops in native areas;71 
and other problems.  Some of them deserve special focus here.  They include the relationship of 
native peoples with the world society at large, compensation, informed consent,  the destruction of 
traditional economies, discrimination, attacks on native identity, and the threat of  targeting for bio-
terrorism. 
 
The relationship issue has been a troublesome one for native peoples since 1492, and the literature 
on it  is huge.  However, it  is central to the question of who should have the Aright@ to Aown@ or 
control genetic material.  Native peoples participated in the work of the World Commission on 
Environment and Development, and as a result, there was some discussion of them as Avulnerable 
groups@ in the Commission=s 1987 report.72  Its conclusion on them is essential to the subject of the 
taking of native property: 
 

These communities are the repositories of vast accumulations of traditional knowledge and 
experience that links humanity with its ancient origins.  Their disappearance is a loss for the 
larger society, which could learn a great deal from their traditional skills in sustainably 
managing very complex ecological systems.  It is a terrible irony that as formal development 
reaches more deeply into rain forests, deserts, and other isolated environments, it tends to 
destroy the only cultures that have proved able to thrive in these environments.73 

 
Although the report recognized the exploitation of native peoples, and it spoke to Aempowering 
vulnerable groups,@74 its recommendations have not yet been implemented.  Instead, it is as if the 
recognition of native communities as having Avast accumulations of traditional knowledge and 
experience@ has been an invitation to take native knowledge and resources.  Instead of receiving 
protection, native peoples get Acorporate ethnobotanists rifling through the shaman=s bag in search of 
pharmaceutical miracles,@75 and AThey are often the targets of scientific research because the relative 
isolation of the communities ensures minimal gene flow.@76  Native communities remain vulnerable, 
little has been done to protect them from exploitation, and the basic inequity that goes back to 1492 
is the taking of native property without  consent, fair compensation, or a fair return of the benefits 
given to the world at large.77  There are two essential evils in the current relationshipBan obsession 
with technology and abuses of it,78 and complex society (the Astate@), which is the foundation of 
tyranny.79  A small but chilling illustration of the combination of technology and tyranny is the fact 
that when the first automatic machine gun was invented by Hiram Maxim in 1884, it was used 
primarily on native peoples prior to World War I.80  While a great deal of concern is expressed in 
many venues over the rights of native peoples, the concern has not translated into law and effective  
protection for native peoples, and there is a fundamental rift in their contemporary relationships with 
technological and commercial societies. 
 
A primary piece of evidence to demonstrate the rift is the failure to compensate native peoples for 
the taking of their propertyBincluding physical property and ideasBwhen they are targeted for 
economic exploitation.81  When native materials are modified for genetic patents, the product is 
often too expensive  to buy back (e.g. patents on food items used by a native culture), and even if 
native peoples could afford the modified (or simply patented) product, intellectual property 
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protections can exclude traditional uses.82  The very fact of patenting something that is native can 
threaten the rights of traditional cultures to their own resources, knowledge, and means of 
innovation, as with this example: AA company may ... visit a traditional farmer and purchase a 
sample of the finest seeds he has produced.  The company may then take these seeds to a laboratory, 
study their genetic composition, perhaps alter them slightly, then apply for a patent.  The company 
may then come back to the traditional farmer and his neighbors, prohibit them from using the seeds 
that are now patented, and sell the company=s seeds to the farmers as a substitute.@83  There is 
another example: AA company may discover that indigenous people are using a certain plant to treat 
a rash.  The company may take a sample of the plant, create a lotion from it, patent it, and take away 
the indigenous culture=s right to use their own treatment unless it is purchased from the company.@84 
 One abuse of intellectual property law that several writers have pointed to resulted from  the taking 
of a blood sample from a Guaymi Indian woman from Panama.85  When the researcher returned to 
the National Institute of Health, he discovered that Guaymi Indian blood had a gene that gave natural 
resistence to leukemia, and he attempted to patent the cell line as its Ainventor.@86  Most recently, 
Indian nations of Minnesota, Michigan and Wisconsin adopted resolutions protesting genetic 
research and the patenting of wild rice as byproducts of research being conducted at the University 
of Minnesota.87  Aside from the fact that the Indians of those States consider wild rice to be sacred, 
the economies of several Indian nations there depend upon marketing the rice as AIndian@ wild rice. 
 
Another fear is that genetically-altered crops will destroy traditional crops, as with a controversy in 
Mexico over whether transgenic corn contaminated local corn in southern Mexico or put butterflies 
at risk.88  Aside from the dangers to native peoples discussed above, the World Commission on the 
Environment was correct that isolated native communities may have knowledge the rest of the world 
needs.  If that knowledge is in the form of unique traditional crops or plants, or unique insects, then 
those resources should not be put at risk by industry pressure to market genetically-modified plants 
without proper screening.  The two corn scares show the dangers of loose governmental regulation 
and politicizing science on behalf of industry. 
 
There are several native identity issues implicated in genetic research.  Many scientists in the field 
point out how alike groups of people are genetically: 
 

But that=s not how many of the news stories have read.  On the contrary, here are the kinds of 
headlines you might have seen: ARESEARCHERS FIND GENETIC MARKER UNIQUE 
TO AFRICANS.@AASIANS BIOLOGICALLY LESS SUSCEPTIBLE TO ALCOHOLISM.@ 
 AALL NATIVE AMERICANS DESCENDED FROM A SMALL NUMBER OF 
FOUNDERS.@  In other words, given how journalists, pundits, and bigots have interpreted 
genetics research, people are probably more convinced than ever that group differences are 
significant.89 

 
Genetic research can be used to bolster pre-existing prejudices.  For example, a Norwegian Saami 
news service reported that an employee of the Institute of Anatomy of the University of Oslo told the 
BBC Athat the institute is doing research on Saami skeletons to prove that the Saami were not the 
first people in Finnmark (the northernmost county of Norway).@90   A representative of the Saami 
Parliament lodged a protest with the Institute, and its head reassured the Parliament that the 
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statements of one employee did not represent the Institute=s attitude.91  There was a large controversy 
over the AKennewick Man,@ found in shallows of the Columbia River, that generated heated 
discussion over whether the remains, that didn=t Alook Indian,@  proved that Indians were not the first 
peoples in the Americas.92  Another controversy arose when a member of the Vermont legislature 
introduced a bill to establish standards and procedures to do genetic testing to determine the identify 
of people as Indians.93  It is doubtful that there is a Anative gene@ that can be used as an identifier,94 
and native identity is a  matter of cultural and political concern.  There is a danger that population-
specific research will reinforce stereotypes about race and ethnic difference, and these incidents 
show how such research can be abused.95 
 
There are many examples of how the infant science of anthropology was used to reinforce racist 
assumptions about native peoples, and one of the lingering subjects of scientific fascination is the 
Aland bridge theory@ that the natives of the Americas arrived across a land bridge over the Bering 
Strait in ancient times.  There have been longstanding disputes over who came to the Americas, from 
whence they came, and when they came, so genomics has provided new tools for  speculation.  The 
use of mitochondria or mtDNAs to trace haplogroups or female lineages was described above.  The 
mitochondria or mtDNAs of American Indian populations are classified in five haplogroups, AA, B, 
C, D, and X.@ 
 
Some illustrative research that is being done will be summarized here.96   The are two general kinds 
of genetic research on theories of when native peoples arrived in the New World, where they came 
from, when they arrived, and how they dispersed.  There is research on female lineages using  
mitochondrial DNA, and research of male lineages using the male Y chromosome. 
 
One study sought to establish that there are four major lineages of mitochondrial DNA in the 
peopling of the Americas.97  It used blood samples from 72 identified native peopleB20 from 
Columbia, 45 from Chile, three Mayas, three Brazilian Indians, and one Apache.98  The authors 
argued that there are four major mtDNA lineages in Native Americans, which they call I, II, III, and 
IV,99 that are also identified as G2, G4, G9, and G11.100  The authors said there are four racial or 
geographic groups.101  Based upon their research, the authors then attempted to indicate Awhen and 
how the first Americans peopled the New World.@102  They concluded that the four clusters 
Arepresent respective ancestral populations in northeast Asia that were well isolated from one 
another.@103  They conclude (and assume) that the migration was across the Bering land bridge, and 
that first took place from 14,000 to 21, 000 years ago.104  They also speculated that there were 
different waves of migration, and that Nadene Indians (a language group), Aleuts, and Eskimo Aseem 
to have derived from later migrations.@105  Thus, this study concludes that there are four Anative 
genes,@ speculates that there was a land bridge migration, and that the natives of the Americas are 
from Asia. 
 
A 1998 study moved the research further in seeking to trace migration routes,  found a new 
haplogroup, AX,@ and established links between the Indians of the Americas, not only to Asia, but to 
Europe as well.106  The authors took a total of 36 samples for their study (22 Native American and 
14 AEuropean@), including seven northern Ojibwa from northwestern Ontario, two Southwestern 
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Ojibwa from Wisconsin, five southeastern Ojibwa from Manitoulin Island in Lake Huron, six 
Navajos from New Mexico, and two Nuu-Chah-Nulth Indians from Vancouver Island in British 
Columbia.107  The fourteen ACaucasian-European@ samples were taken from two Caucasians of 
European ancestry of the United States, one French Canadian, five Israeli Druze, and five Italians.108 
 The tests confirmed that all 22 Native American and all 14 European DNAs belonged to haplogroup 
X.109  The authors said that there is Aonly one possible founder haplotype, and the age of haplogroup 
X is 23,000 yearsBmore or less.110  Using other data, Aboth in Europe and the Americas,@ Asuggests 
that this is the founder motif that originated in the Old World and moved to the Americas.@111  They 
also suggested that haplogroup X is a Afifth founding mtDNA  haplogroup for Native Americans.@112 
 They then asked, AWhere did this haplogroup originate?@113   X has not been found in Anumerous 
Asian/Siberian populations@ or in northern Asia.114  It is restricted to Asome of the most northern 
Amerindian populations, and although it is found in Navajos but not in other Na-Dene populations (a 
language family), Navajos likely acquired it Athrough admixture with northern Amerindian 
populations.@115  Therefore, there is a Asingle founder root for Native American mtDNAs, yielded as 
a coalescence age, in the New World, or 23,000-36,000 years ago.116  The study then laid out these 
conclusions: 
 

The similarity between the western Asian/European and Native American haplogroup X 
mtDNAs appears to indicate a western Asian origin of this haplogroup.  Indeed ... the 
coalescence time for haplogroup X in Caucasians is estimated to be 30,000-40,000 years ago, 
... compatible with both a Near Eastern origin of haplogroup X and its subsequent spread, 
probably at a low frequency, into Europe and Asia.  If this is the case, then it is possible that 
this mtDNA was brought into Beringia/America by the eastward immigration of an ancestral 
Caucasian population, of which no trace has so far been found in the mtDNA gene pool of 
modern Siberian/eastern Asian populations.117 

 
In other words, natives of the Americas who carry haplotype X (or are a member of that haplogroup) 
may have originated in the Near East, moved to Europe, had their genes carried into Asia, and 
thence taken by natives to the Americas.  When did ACaucasians@ become Anatives@?118 
 
One author who participated in this study, Theodore G. Schurr, wrote a popular piece to sum up 
genetic research on American natives in 2000.119  In it, he indicated that the four primary 
haplogroups originated 35,000 to 25,000 years ago in both Siberia and America.120   He said that one 
study suggests that haplogroup B appeared to be Amuch younger in America (about 15,000 years 
ago),@ but another study suggests it was in East Asia 30,000 to 24,000 years ago, and its members 
may have entered America during that time.121  He then reported that there is a fifth native 
haplogroup, AhaplogroupX,@ that is Agenetically linked to the rare European haplogroup X.@122  That 
lineage has not been identified in any East Asian or Siberian population (which has groups A, C and 
D), but it has Abeen observed in low frequencies in a number of European, Middle Eastern, and West 
Asian groups,@ with the suggestion that the haplogroup arose somewhere in that Ageneral region.@123  
Haplogroup X is found primarily in North America (with the other haplogroups being distributed 
throughout the Americas), so AX@ seems to have had a Arelatively ancient arrival@ in the New World, 
namely 30,000 to 15,000 years ago.124 
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A third article on mitochondrial DNA in the New World sought to trace the distribution of different 
haplogroups in North America and establish the number of migrations across the land bridge.125  The 
authors established the haplogroup identities of 1,612 Native Americans and analyzed 395 of 
them.126  AIndividuals whose mtDNAs did not belong to one of the five Native American 
haplogroups were not included.@127  The study concluded that the largest frequency or numbers of 
haplogroup A is highest in Canada, the eastern United States, and central Mexico.128  The frequency 
of B is highest in the West and Midwest.129  Haplogroup C has a Auniform frequency throughout 
North America,@ but there is Aa notable decrease in Alaska.@127  In contrast, haplogroup D 
frequencies are slightly higher in Alaska and lower in the remainder of North America.128  
Haplogroup X has a higher frequency in the Great Lakes and Greenland than the rest of North 
America.129  Following an extensive discussion of the distribution of the haplogroups in North 
America, the authors reached  their conclusions:  AMultiple lines of evidence ... suggests that Native 
Americans descended from migrants of a single source population that colonized the Americas in a 
single wave.@130  The authors also concluded, of haplotype X, that those natives Ahave haplotypes 
identical to those of European and Asian members of haplogroup X.@131 
 
There is also work using the male Y chromosome.  One study involved a mutation in the Y 
chromosome that is associated with natives of the Americas.132  The group genotyped  173 humans 
from five continents and six nonhuman primates, looking for a particular variation of the AT allele@ 
of the gene.133  It occurred exclusively in 90.5% of the South and Central American populations 
examined, while other humans outside the Americas and the nonhuman primates had only a AC 
allele.@134  The T allele was also found in Navajo and Eskimo populations, but only at the frequency 
of 50% and 67%.135  The sampling showed that a part of the genetic samples called ADYS199,@ the 
particular mutation, is found only within the Western Hemisphere, showing that Athe discovery of a 
pre-Columbian allele within the New World can be used to assess historical origins and migrations 
of early native Americans.@136  AInterestingly, the T allele appears in all three major  linguistic 
groupsBnamely, Amerind, Na-Dene, and Eskimo-Aleut.@137  The final conclusion was that the 
authors were not certain when the mutation occurredBperhaps it was before migration into Central 
and South America,138 or perhaps it was 30,000 years agoB Asimilar to an earlier estimate of the time 
of entry to America (32,000) years based on classical genetic markers.@139 
 
Another Y chromosome study involved 306 samples taken from Afive linguistically distinct Siberian 
populations@ and from ANative Americans, Europeans, [India] Indians, Mongolians, central East 
Asians, and Africans.@140  It found 32 haplotypes in 306 men, with  what the researchers  called the 
Amajor Amerindian haplotype,@ which they called Ahaplotype 31.@141  They also found that 
Ahaplotype 10" was frequent in the Native American samples, and it was Afound exclusively among 
North American Indians.@142  It was also found in one Mongolian and four Indian samples.143  A 
Ahaplotype 20" was found in one North American Indian and Ain some populations from the central 
region of Siberia.@144  They found Ahaplotype 1,@ which is Athe most frequent in Europe (53%),@ but 
that was likely the result of a recent Aadmixture@ with Europeans.145  However, haplotypes 10, 20 and 
23 are absent from Europe.146  Following the discussion of the kinds of AY@ haplotypes and their 
frequency, the authors drew some broad conclusions (also based upon archaeological and 
anthropological studies):  They claim there was a migration path from Asia and that AThe present-
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day distribution of haplotypes related to haplotype 31 can be explained by a radiation from central 
Eurasia and a southern route to the Indian subcontinent.@147  AThe major Native American haplotype 
31 is present on both sides of Beringia, most likely because of an American or Beringian origin of 
the mutation in the DYS199 locus.@148  A map in the article shows an arrow with a question mark to 
indicate a possible passage back across the land bridge to eastern Asia.149  The study also found a 
common ancestorBhaplotype 10BAbetween Native Americans and Europeans, who left some rare 
descendants in Siberia, among the Kets and Altaians.@150  The sensational conclusion was that : 
 

THIS STUDY TRACES THE MAJOR NATIVE AMERICAN Y CHROMOSOME HAPLOTYPE TO 
THE IMMEDIATE ANCESTOR SHARED WITH PRESENT-DAY SIBERIANS AND TO AN OLDER 
COMMON ANCESTOR SHARED WITH CAUCASOIDS (EUROPEANS AND INDIANS).  THIS 
COMMON ANCESTRY OF NATIVE AMERICANS AND CAUCASOIDS COULD EXPLAIN THE 
EXISTENCE OF NON-MONGOLOID SKELETONS, SUCH AS THE KENNEWICK MAN.151 
 

There are problems with these studies.  For example, what was the source of the genetic materials 
used for them?  The Hori study got its materials from South American natives who were studied for 
Ahuman T-cell lymphotropic viruses@ and from the University of California at Berkeley.152   The 
Underhill project got its materials from Adonor individuals@ (who were thanked), namely people  in 
the Alaska Department of Public Safety (Eskimo samples) and the University of New Mexico 
School of Medicine (Navajo DNA).153  The Malhi article was based on samples obtained from the 
Indian Health Service and individual natives Awho authorized their use.@154   Ten south and central 
native samples and a Na-Dine sample were bought from the National Institute of General Medical 
Science, and ten additional Native American samples came from Apaternity tests in North 
America.@155   There is no indication that genetic materials obtained from a study of a disease, 
prominent universities, a police agency, paternity tests, and the National Institute of Medical 
Science, were gotten with either individual or native group consent.  If individual consent was 
obtained, it is unlikely that what would be done with the samples was adequately explained, or the 
scope of what could be done was explained.  One of the issues for native groups is jurisdiction over 
outsiders to control the taking of genetic materials.  For example, there is a private blood collection 
business in Gallup, New Mexico (which is surrounded by the Navajo Nation) where many Navajos 
give blood for money.  To what extent do they know what will be done with their blood?    A Navajo 
Nation child support enforcement agency uses genetic paternity testing.  To what extent are Navajo 
Nation officials aware that research that will go around its Institutional Review Board will be done 
using those samples? 
 
There is a difference in perception between scientific thought and the thought of many native groups 
about what genetic materials are.156   That is illustrated from a summary of a meeting of native 
representatives in Rio Rancho, New Mexico in 2001.157  The governor of the Zuni Pueblo of New 
Mexico expressed the concerns of the Zuni People about genetic research and said that researchers 
must be Ainformed of tribal taboos regarding bodily specimens.@158  This is a summary of a Navajo 
perspective (Marla Jasperse): 
 

Ms. Jasperse has learned from elders that the threats of genetics are based on the 



 
compromising of the sacred.  The elders stress that genetic research is not the same as other 
types of research because it deals with the individual=s body parts.  The bodily specimens 
that are currently used to extract deoxyribonucleic acid (DNA), e.g., blood, hair, and saliva, 
are very sacred to the Navajo.  The respect for the body as a whole and the parts that come 
from the body have to be dealt with in the most respectful way possible.  The elders are 
skeptical of genetic research because researchers have disrupted existing sacred arenas.159 

 
She also noted that Aamong the Navajo, most illness is attributed to the result of mishandling of body 
specimens separated from the body.@160 
 
A participant addressed Native Hawaiian concerns: 
 

The Kanaka Maoli believe that every piece of an individual=s body contains a life force, 
Mana, which flows through the universe.  The disruption of Mana causes disease.  The 
Kanaka Maoli believe an individual is more than the sum of their genes.  To see the whole of 
the Kanaka Maoli, a researcher must look at the whole and understand how everything is 
related to everything else.  The Kanaka Maoli want their culture and all else that is sacred to 
them to be understood within the context of their cosmology.  If a researcher takes any 
aspect of their culture out of context, the researcher will get something artificial.  Moreover, 
the researcher will cause disruption that may result in illness and injury to the Kanaka 
Maoli.161 

 
A Tohono O=odham representative from southern Arizona raised two requirements for researchers, 
and the second was that Athe researcher will be asked to explain the use of body specimens because 
among the Tohono O=odham the use of body specimens is not acceptable.@162 
 
Dr. Ben Muneta, another Navajo participant, gave his views: 
 

Dr. Muneta stressed the importance of educating scientists on culture and tradition.  
Specifically, Dr. Muneta expressed concern about researchers not always having respect for 
those that are deceased.  In most native cultures there is reverence for the deceased, and it is 
sacrilegious to conduct research on the deceased.  Dr. Muneta asked researchers to be 
responsible to people and to be fair in the work they are doing.  For example, it is not 
acceptable to obviate tribal relationships with skeletal remains so that studies can be 
conducted.163 

 
Finally, Brett Lee Shelton, an attorney who works on native genetic issues, made this observation: 

 
Mr. Shelton says tribes may not always be totally informed...about the potential pitfalls of 
research such as immortalization of cells and the circulation of samples among colleagues.  
The immortalization of cells and sharing of samples will make the repatriation of body 
specimens difficult.164 

 
This is a difficult area and an example of the gulf between the thinking of native peoples and people 
who want to study them using genetic material.  There is some recognition of that in the Human 
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Genome Diversity Project=s Model Ethical Protocol for Collecting DNA Samples.165  Section II, 
which deals with what researchers should do before contacting Athe Population@ for genetic research, 
observes: 
 

In many societies around the world, hair is secretly collected from intended victims to harm 
them through witchcraft.  Consequently, people collect their own loose hair, fingernail 
parings, and other body products and bury them to avoid this danger.  Researchers who 
asked such a population for hair might be seen as intending to perform witchcraft.  Blood is 
often intended as a sacrifice, sometimes through special rituals.  Donation of blood in such 
cultures is a serious matter that would require discussion and perhaps a neutralizing ritual.  
Before approaching the population, researchers need to know as much as possible about its 
likely concerns about and reaction to their collecting plans.166 

 
While the potential of not being able to do genetic research because taking samples would be seen as 
Awitchcraft@ may seem exotic or even laughable to some, we are really talking about a difference in 
world view when examining the comments of the native people above and this consideration.167  The 
different world view involved is called Asynecdoche,@ meaning that  all parts of the body belong to 
someone and there are rules governing effect, where what is done to a part of the body is done to the 
person.168  Other observers of Navajo ways commented on this belief saying, AOf course similia 
similibus curantur has been important in the thinking of most human groups since the Old Stone 
Age or earlier; but among whites this principle is now largely relegated to folk belief, whereas 
among The [Navajo] People it still dominates the thought of the most sophisticated members of the 
society.@169  The description of Navajo concepts of synecdoche may or may not describe all native 
thinking, but it is an example of how concepts of self and personhood must be respected.170 
 
The genetic research is disrespectful for many reasons.  First, the studies cited above make 
assumptions about the truth of the land bridge theory, and they seem to assume that it is well-
established when one prominent native thinker attacks it as being unsettled.171  There is a legacy of 
racism and paternalism in studies of native people from the late 19th and early 20th centuries that 
persists through today.172  Native peoples still do not have assurances that science will not be used 
against them in destructive ways.173 
 
A close examination of the articles above shows inconsistencies.   At first, there are four Indian 
haplotypes; then there are five; then there is speculation there may be more.  The articles use 
different labels to identify the haplotypes.  Navajos are put in the AX@ group and then the AA@ one.  
There is still disagreement over the number of migrations into the New World, and the dates of one 
or more of them.  There appears to be heavy reliance on archaeological finds to bolster genetic 
findings when the researchers claim that their genetic dating and migration methods have an 
independent  basis in scientific fact.  Speculation over European origins of the X Anative gene@ are 
not very precise because there is a dispute whether a specific allele is Athe@ identifier.  Finally, what 
is to be done with this information?  There appear to be five genes that scientists claim  are native-
specific.174   Whether or not that is true is likely not established, but if it is true, then there is a means 
of identifying people in the Americas as being native. 
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That raises a  concern about a threat of biological war on native peoples or isolating them for 
bioterrorism.  Bioterrorism is a major contemporary worldwide concern, where groups that have 
little political or military power, or the resources to obtain it, can leverage power using 
bioterrorism.175  Terrorism is used to cause fear, panic, social disorder and economic chaos.176  One 
of its particular targets in recent years is efforts to Aeliminate indigenous peoples@ in Aethnic 
cleansing.@177  In fact, native peoples were among the first to be targeted for bioterror: AIn America 
during the French and Indian War, the British supplied smallpox-virus-contaminated blankets to 
their Indian enemies.@178  It may be unlikely that most governments would use bioterror materials on 
native peoples, including genetically manipulated toxins, but genomics, as shown above,  has been 
used in discriminatory and destructive ways as weapons against native peoples.  Finally, the utility 
of  race- and community-targeted  research is questionable at this point.179  It is still possible to 
target people, or their crops or resources, for destruction. 
 
D. PROPERTY CONCEPTS 
 
This section will discuss the underlying ideas of Aproperty@ and Acultural property@ to establish 
additional foundations for a native right to control genetic material.  As was noted in the discussion 
of different perceptions about the nature and use of genetic materials, there is also a cultural gulf 
when it comes to the concept of Aproperty.@  Historically (at least in modern history), property is 
based upon possession.180  One approach to that concept is that possession consists of A(1) notice to 
the world through a clear act of, and (2) reward to useful labor.@181  The problem isBagainBthe divide 
between native peoples and the West.  It was assumed that Indians did not tell the world, AThis is 
mine,@182 Ayelling loudly enough to all who may be interested,@183 and they did not make 
Aproductive@ use of the land in a way that would be recognized by English common law.184  The 
settlers could not Asee@ (or did not want to see) indicia of Indian ownership of landBor at least 
ownership from the European point of view.185  Today, we have a better understanding that Indians  
had and have individualBas well as communalBconcepts of property.186  Modern Anglo-American 
property law is largely based on John Locke=s view of property as the commingling of a thing and  
labor to establish ownership, and Blackstone=s view that property comes from acts to make a 
declaration of an intent to appropriate.187 Unfortunately, some of the great minds of the 
EnlightenmentBincluding Hobbes, Locke and HumeBexplained away colonialism and its injustices 
as A>necessary evils= for the >greater good of mankind,=@ providing a philosophical and moral basis for 
property as a Ahigher and better use@ of things, rather than a humanistic philosophy that saw the evils 
of colonialism.188  The English philosophers who tolerated exploitation in colonialism (whose 
primary targets were native peoples) also defined modern concepts of property. 
 
There are two ways to approach a definition of Aproperty.@  The first is an old-fashioned and  
historical one, and the second taps some contemporary thinking about it.  The Roman law of 
possession, requiring the intention to possess and physical control,  sounds familiar to the modern 
reader.189  However, there were things that could not be owned in Roman law.  They included 
property that was res sacre or res religiosae, including graves, gates, and city walls; res publicae, or 
things belonging to the state, including roads, navigable rivers, and harbors; and res communes, or 
things that were common to all, including the air, running water, and the sea.190   Unlike  
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contemporary debates over Acommons@ (where everyone is free to do what they like with the 
resource) and Aanticommons@ (where too many people own the property),191 there were things that 
could not be owned in Roman law, because they were sacred, belonged to the state, or they were for 
everyone=s good and everyone=s use.  This kind of Roman law analysis has been used to analyze the 
role of intellectual property in contemporary times.192  There are five categories of property in 
Roman law: (1) res nullius, Athings belonging to no one;@193 (2)  res communes, Athings open to all 
by their nature;@194 (3) res publicae, Athings belonging to the public and open to the public by 
operation of law;@195 (4) res universitatis, Aproperty belonging to a (public) group in its corporate 
capacity;@196 and (5) res divini juris, Athings that unowned by any human being because they are 
sacred, holy or religious.@197  Genetic materials are being treated as things that belong to no one, and 
as it is with res nullius, having a property right in those materials may depend upon reducing them to 
ownership through patenting.198  The problem with res publicae, which included roads, harbors, 
ports, bridges, rivers that flowed year-round, and lands adjacent to them,199 is that  native peoples 
want exclusive rights to their own genetic materials and control how they are to be shared.  
Therefore, the fourth and fifth categories have some possibilities for grounding theories.  Res 
universitatis included property such as public facilities and race-courses in Roman times.200  In later 
times, bodies such as guilds, monasteries, merchant groups and common field communities owned 
property, and today, we think of Acommon pool resources@ such as irrigating companies in the 
Phillippines, livestock-raising communities in Japan, fishing communities in Turkey, and other 
groups of people who Aown@ and manage a resource of common interest to them.201  This kind of 
property can Aexist where a resource is too large for individual ownership, but still sufficiently 
bounded that its exploitation is amenable to joint management by a limited group.@202  The property 
that was res divini juris included temples, tombs, and religious statuary, and they were said to 
belong to no one because they were in the service of the gods.203 While that may seem out of place 
today, there are certain kinds of property that are capable of individual use or exploitation, but are 
(usually) off-limits, such as wilderness areas, deserts and seashores, where the misuse of the 
resource would fit the Aquasi-religious terms of travesty and sacrilege.@204 
 
While there is a great deal of controversy in contemporary international law over Agroup rights,@ and 
particularly the communal rights of native peoples, this analysis shows that there is a precedent for 
native ownership of genetic materials.  Here, we have a resource that is linked to native groups, 
whether it is a plant used for healing, a crop developed over generations of experimentation, a rare 
animal or insect, a sacred substance, or a gene that is specific to the group (if there is such a thing).  
Those things should be considered to be res universitatisBbelonging to the groupBand that form of 
ownership should be recognized.205  Genetic materials are considered to be sacred by many native 
groups, so the res divini juris classification could be used in the sense that, indeed, the taking of such 
property, or its abuse, should be considered to be a travesty and sacrilege. 
 
The second approach supports that concept in a different way.  Michael A. Heller206 and Carol M. 
Rose207 discuss property in terms of shared use, norms development, legitimate expectations, 
relationships based upon expectations, and actions based on emotions.  In sum, a shared 
understanding of the right things to do when it comes to property as Athings.@ 
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There is an apparent shift in the way people are looking at Alaw.@  For example, one study showed 
that while the academic community can  patent human genome research under current law, there are 
some normative constraints having to do with the free flow of scientific information within that 
community that compel academic institutions to forego patents.208  There are new ways to look at 
Aproperty@ and its law, because at end, property is not so much a matter of individual freedom, as we 
usually look at it, but it is a Asocial ordering system.@209  It is a mistake to think of property as Aa 
domain of freedom, into which regulation intrudes,@ because Aproperty rules form a system, a system 
not (only) of individual rights but of social relations.@210  There is a growing body of scholarship that 
goes beyond the limits of positive law (i.e. laws enacted by a legislature or internationally-agreed 
covenants) and examines the realms of custom and social interaction.211  That is the field of Asocial 
norms theory,@212 and we see discussions of it in private law enforcement213 and sentencing law.214  
While informal social controls may seem to be a Asoft@ means of achieving the goals of native 
peoples on this subject, those kinds of approaches are not an alternative to a firm right of property 
and the means to protect the right.  However, they may provide some useful tactics.  That is, 
elevating the issue in various venues may  achieve informal recognition and protection, as with 
pushing the academic community to regulate abuses by its members or getting publicity for 
corporate acts of irresponsibility.  Norm development is also an effective means of establishing 
Asoft@ principles in an effort to make them Ahard@ ones in law.  Despite the cynicism that living in an 
era of legal positivism brings when we are dissatisfied with a national legislature or an international 
standards-setting body, there is a growing sense that national and international institutions are not 
adequate to solve fundamental human problems, and that efforts to change public opinion in non-
governmental venues are important. 
 
The literature on the abuses of native peoples is enormous, and there is a literary tradition of 
documenting them from the time of Bartolome de Las Casas to the present.205  As the recent news 
report of the sterilization of native women in Peru shows, those are not things that can be dismissed 
as problems of the past.  A recent decision by the Inter-American Court of Human Rights illustrates 
that running roughshod over native peoples is still going on today.  In that case, the government of 
Nicaragua leased customary native lands for logging by a foreign corporation.  The Inter-American 
Court of Human Rights found that the lease violated the customary communal ownership rights of 
the Awas Tingni Indians, and that the violation was also contrary to articles 1 (the obligation to 
respect rights) and 21 (the right to property) of the American Convention on Human Rights.206  
While the lengthy opinion reviews Western legal principles, it also shows a shift in norms applicable 
to native peoples.  There are other recent decisions around the world that are beginning to show the 
same shift in norms. 
 
There is a great deal of debate over access to, and the use of, genetic materials in the Acommons@ 
versus Aanticommons@ debate.  Those who are in favor of advancing genetic research point out that 
without private ownership of that research, new products, cures, and miracles will not  come about.  
Those who are in favor of common ownership argue that unless everyone can use the resource, it 
will benefit only those who can afford it.  Native peoples have a third kind of claimBADo not take 
genetic materials from our bodies, our plants, our animals, or our lands without our permission!  We 
are following your rulesB>This is mine=Band we are >yelling loudly enough to all who may be 
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interested=.@207  There is a great deal of discussion in contemporary international property rights law 
of the possibility of some kind of sui generis property protection for native peoples.208   Law should 
recognize the wishes and desires of native peoples and their consensus on the nature and kinds of 
protection they need, and it should be based upon the recognition of the World Commission on 
Environment and Development that native peoples are Avulnerable@ but  hold  keys to the future of 
humankind.  That is a form of Acommons@ property that is vital to the world, and it should be treated 
as Asacred@ property, as in Roman law.  While the modern secular world may not accept the word 
Asacred@ in its religious context, the point is that the property of native peoples is so important to the 
future of our species (and all species when you get down to it), it must have a guardian.  The only 
appropriate guardian to control access to, and the use of, genetic material is native peoples 
themselves.  As will be addressed in detail below when reviewing European recognition of the 
property rights of Indians, such rights were recognized, although there were different takes on what 
property was valuable or what its utility is in the two general cultures. 
 
That leads to a discussion of Acultural property.@  It is a term that has developed in modern 
international law, and it is beginning to be discussed in relation to sui generis native property rights. 
 The origin of the term was in the law of war.  The earliest definition was that it is Athe property 
of...institutions dedicated to religion, charity, and education, to the arts and to the sciences, even 
where they belong to the State shall be treated as private property.@209  The definition evolved in the 
Convention for the Protection of Cultural Property in the Event of Armed Conflict (1954), and 
Article 1 of that convention provides that: 
 

For the purpose of the present Convention, the term Acultural property@ shall cover, 
irrespective of origin or ownership: 

(a) moveable or immovable property of great importance to the cultural heritage of every 
people, such as monuments of architecture, art or history, whether religious or secular; 
archaeological sites; groups of buildings which, as a whole, are of historical or artistic, 
historical or archaeological interest; as well as scientific collections and important collections 
of books or archives or of reproductions of the property defined above; 

(b) buildings whose main and effective purpose is to preserve or exhibit the moveable 
cultural property defined in sub-paragraph (1) such as museums, large libraries and 
depositories of archives, and refugees intended to shelter, in the event of armed conflict, the 
moveable cultural property defined in sub-paragraph (a);   

(c) centres containing a large amount of cultural property as defined in sub-paragraphs (a) and (b), to 
be known as Acentres containing monuments.@210 
 

Interest in the protection of cultural property expanded, so there are now fourteen international or 
regional treaties and other international agreements that cover the subject of Acultural protection.@211 
 
What is Acultural property@?  One definition is that: 
 

Cultural property is the most distinguishing form of a culture=s expression.  It is a culture=s  
archaeological remains, ethnological materials, art, and architecture; its historically and 
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politically important memorabilia, literature, traditional dance, customs, and ceremonies; and 
whatever else, tangible or intangible, is believed crucial for defining a people, community, or 
country.  In its broadest sense, cultural property is whatever is thought to make a culture 
what it isBthe forms of expression that consciously determine and identify it.212 

 
The International Law Association, an international legal organization headquartered in London, has 
a Cultural Heritage Law Committee, and it met at Oxford University in July of 1999  to attempt to 
bring some order to cultural heritage law.213  It formed to prepare a Ablueprint@ for the future of 
cultural heritage law because it has developed in an ad hoc manner, largely in reaction to some 
particular crisis or situation, and there is a need to find a common approach to its development on an 
international level.214  Noting that there is little consensus on the definition of the term, the 
committee report had some preliminary discussion of it, pending a catalog of existing definitions.215  
The report began the attempt at definition by using the ordinary meanings of Aculture@ and Aheritage@ 
in The Oxford English Dictionary (Second Edition).  ACulture@ means A1. Worship; reverential 
homage; 2.  A particular form or type of intellectual development.  Also the civilization, customs, 
artistic achievements etc. of a people especially at a certain stage of its development or history.@216  
AHeritage@ includes Athat which has been or may be inherited; any property, and especially land, 
which devolves by right of inheritance@ and Athat which comes from the circumstances of birth; an 
inherited lot or portion; the condition or state transmitted from ancestors.@217  The report concluded  
that ASuch definitions highlight the indeterminacy of the larger concept of >cultural heritage.=@218 It  
then indicated that the concept of Acultural heritage@ could be divided into four primary categories, 
namely Amanmade;  non-manmade; immovable; and fixed.@  There are also six secondary categories, 
A(a) underwater cultural heritage; (b) archaeological heritage; (d) natural heritage; (e) cultural 
property; and (f) cultural objects.@219 
 
Thus far, the report would appear to have little interest for native peoples or affect them in any way, 
although the attempted definition and the definitions above have some relevance to native peoples.  
The important point is that the committee report specifically included the topic of AReturns of 
Cultural Heritage to Indigenous Peoples.@220  It  said that the AUnited Nations Draft Declaration on 
the Rights of Indigenous Peoples holds considerable promise for addressing issues related to the 
return of cultural heritage to indigenous peoples.@221  Likely noting the fact that the Declaration has 
stalled in the United Nations in Geneva, the report continued by noting that AIf preparation of the 
Draft Declaration is delayed substantially or the instrument is not ratified and implemented, it may 
be necessary to draft a separate declaration or convention solely on the rights of indigenous peoples 
to the return of cultural heritage.@222  The report then remarked that the Draft Declaration Amay be 
seen as a triumph of indigenous solidarity and even as a sacred document.  It provides >the right to 
the restitution of cultural, intellectual, religious and spiritual property taken without a peoples free 
and informed consent or in violation of their laws, traditions and customs.=  The Declaration also 
includes >[t]he right to the use and control of ceremonial objects= and >the right to the repatriation of 
human remains.@223  The committee=s doubts about delay, ratification and implication were 
justified.224  The language quoted by the report came under a great deal of fire from a few state 
members, and there was a great deal of resistance from some members.  The reasons for resistance 
were not articulated fully, and there was a state caucus that met separately to return to the meeting 
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room to present brackets around language they did not like, and proposals to limit any property right 
to municipal law.225 
 
Another issue addressed by the Committee on Cultural Heritage Law in its effort to develop a 
Ablueprint@ for that field of law was Acultural rights.@226  The report cited the cultural rights 
provisions of the Universal Declaration of Human Rights, and two international conventions, and 
noted that modern international law recognizes specific cultural rights and important civil rights.227  
Claims to cultural rights include A(a) rights of indigenous peoples; (b) rights to a culture, to exercise 
a culture, and to have access to culture being asserted at both communal and individual levels; (c)  
additional language rights; (d) rights to the return of cultural property and of human remains for 
culturally sympathetic disposal (a claim which runs directly counter to recognized property rights in 
some legal systems); and (e) new enforcement standards.@228  It is important that the Committee 
recognized the linkage between cultural heritage law and the growing international right to culture.  
That recognizes that Aproperty@ is a cultural perspective and not an individualistic Afreedom.@  It is 
also important that when the Committee began its outline of issues that fall under the heading of 
culture, it listed the rights of indigenous peoples as the first of five sub-issues. 
 
A definition of Acultural property@ for our purposes is emerging.  The  Shapiro definition229 broadens 
the Western-centered definitions in conventions, to point out that cultural property helps frame a 
given culture in Aforms of expression that consciously determine and identify it.@  We can look 
forward to the Committee on Cultural Heritage Law=s study of definitions, knowing that it has native 
concerns in mind.   The language of the Draft Declaration is a beginning, particularly by defining 
property in terms of the laws, traditions, and customs of native peoples,230 but its shortcoming is that 
the language speaks to the restitution of property. 
 
It is likely that concept of native cultural property began with the 1987 report of the World 
Commission on Environment and Development.231   The 1992 Convention on Biological Diversity 
requires contracting parties, Aas far as possible and as appropriate,@ to: 
 

Subject to national legislation, respect, preserve and maintain knowledge, innovations and 
practices of indigenous and local communities embodying traditional lifestyles relevant for 
the conservation and sustainable use of biological diversity and promote their wider 
application with the approval and involvement of the holders of such knowledge, innovations 
and practices and encourage the equitable sharing of the benefits arising from the utilization 
of such knowledge innovations and practices.232 
 

The limitations of that language are obvious: Not all states have ratified the Convention; Aas far as 
possible and appropriate@ leaves a great deal of discretion; and the Asubject to national legislation@ 
language can either be a prompt for such legislation or an escape clause that subjects the Convention 
commitment to national legislation that goes against the principles announced in that section. 
 
There is movement, however.  An independent international law committee is studying the definition 
of Acultural property@ in a native context and there are discussions of what Acultural property@ means 
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in several venues.  For our purposes, the definition of Acultural property@ should be oriented to 
problem-solving.  It should address both past abuses in the taking of cultural property and provide 
for repatriation, and it should recognize property rights grounded in traditional law and customs.233   
Given the discussion above, it is obvious that there can be no one definition of cultural property, 
because it is the product of a given culture.  That means that whenever an identifiable native group is 
contacted, or there is entry into its traditional territory, its traditional or modern leadership must 
know of the presence of any proposed taker of anything there, the taker must explain what is being 
proposed, there must be full disclosure of what property is to be taken and why, the uses to which it 
will be put, and the implications of any research.  The leadership must have the ability to say Ano,@ 
and that decision must be recognized in the national law of the country where the group is located.  
There also must free and open opportunities to negotiate arms-length agreements for compensation, 
sharing, and continued traditional uses. 
 
Those considerations are not fully included in international standards at present or in most national 
legal regimes.  Given the limitations in the Convention on Biological Diversity, we now come to the 
subject of international law to explore its possible remedies. 
 
E. INTERNATIONAL LAW 
 
International law has gone through several major eras.  They include jus gentium of the Roman 
period, developments in the middle ages connected with trade, the formative period of Amodern@ 
international law connected with the discovery of the Americas, and the development of the Aclassic@ 
doctrines of that law up to World War II.  That war created alliances that led to the formation of the 
United Nations in 1945, and atrocities committed during the War prompted a new field of 
international lawBhuman rights lawBthat changed the course of international diplomacy.  
Globalization and new problemsBmany of which arise from strains on the international community 
caused by the global environmentBspawned a long list of international declarations and 
conventions.234  Those developments in turn changed the way the international community looks at 
Acustomary international law,@ and the change encouraged a compromise on agreed standards that 
aren=t really Ahard@ principles of law, and are not technically Abinding,@ called Asoft@ international 
law. 
 
This subsection will review the change in the way we look at law, attempt to establish the 
contemporary state of Acustomary international law,@ define Asoft law@ and its implications, and 
attempt a fresh look at the rights of native peoples under customary international law. 
 
One of the modern problems with the concept of law in general is legal positivism.  That is a way of 
looking at law that assumes that law isn=t Alaw@ unless it is enacted by a legislature.  On the 
international level, that is done through the development of negotiated declarations of principles of 
customary or positive law that are entrenched in treaties for states to adopt or ratify.  However, the 
legal positivist view ignores the role of custom in law.  It is the most ancient source of law, and the 
process of codification is fairly modern.235  The focus in this subsection is on customary 
international law, because treaties or international conventions as an approach to our problem will be 
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discussed in the  section on the development of standards, and because there is an argument that 
native peoples have a cultural property right to genetic materials under existing international 
customary law. 
 
The general definition of the term Ainternational customary law@ is that it is a Ageneral recognition 
among states of a certain practice as obligatory.@236  The statute of the International Court of Justice 
provides for the application of Ainternational custom, as evidence of a general practice accepted as 
law.@237  Thus the elements of the standard definition of international customary law are the 
recognition of a general practice that is also viewed as obligatory or binding as law.  It is a rule of 
consent, which can be given expressly, in a treaty, or Ait may be implied by a state acquiescing in a 
customary rule.@238  One of the biggest contemporary issues in international law is consent to a 
customary principle, although there is a lot of discussion about when a given practice is so 
widespread or accepted that it has a binding effect.  Therefore, we can use an analogy that 
international customary law is something like a river that gradually deposits sand as it ebbs and 
flows.  When does a sand bar become an island? 
 
The problem arises from the definition of custom as A>evidence of a general practice accepted as 
law.=@239 Custom is said to have two elements, state practice and opinio juris, or following a practice 
because of a belief that it is a legal obligation.240  Generally speaking, we can say that state practice 
is action, and opinio juris is based on statements, so that actions can create a custom if they are 
accompanied by statements that compliance with them is Alegal.@241  The Atraditional@ definition of 
customary law is inductive, and it is based upon an examination of specific instances of state 
practice, and there is Amodern@ definition that is deductive and focuses upon statements.242  A 
problem arises because AModern custom can develop quickly because it is deduced from multilateral 
treaties and declarations by international fora such as the General Assembly, which can declare 
existing customs, crystallize emerging customs, and generate new customs.@243 
 
There is an interesting illustration of opinio juris in President Bill Clinton=s Executive Order No. 
13107 of December 10, 1998.244  The United States relied upon the order before the United Nations 
Committee Against Torture,245 and in an appearance before the United Nations Committee on the 
Elimination of Racial Discrimination when the United States was defending its report to the 
Committee.246  The Committee took favorable note of the presidential executive order in its 
concluding observations on the United States report.247  The Clinton executive order is unusual, 
because normally, a human rights treaty automatically becomes the Alaw of the land@ under the 
Constitution of the United States.  However, the United States Senate has engaged in a practice of 
making reservations to international human rights covenants to assure they cannot be enforced in 
litigation.  For example, when the Senate ratified the International Covenant on Civil and Political 
Rights, it made a reservation that the covenant would not be self-enforcing without implementing 
legislation.  That is important for native peoples because of the right to culture provisions of article 
27.   The Clinton executive order carefully stated that it would not create any substantive or 
procedural right or benefit as against the United States.248  However, the right to enjoy culture in 
article 27 is also clearly customary,249 so the United States has followed state practice by adopting 
the convention, and the presidential executive order should constitute opinio juris for purposes of 
 
 24 



 
making customary claims.250 
 
International law is unique, because the United Nations is not a legislature, the International Court of 
Justice (or AWorld Court@) does not rule on many issues of international interest (and particularly 
issues involving native peoples), and the practice of national courts making decisions based upon 
international law varies around the world.  Many contemporary international law issues are 
contentious, such as an international criminal court to deal with humanitarian crimes, international 
environmental standards, and the rights of indigenous peoples.  The definition of Acustom@ is not 
settled, although there have been attempts to articulate standards.251 
 
Given the principle that conventions, treaties, declarations, or other international instruments  may 
embody and evidence international custom, international law and diplomacy has developed the 
concept of Asoft law.@  Non-binding standards are being developed by Aglobal general organizations, 
global specialized organizations, regional organizations and private groups.@252  That is important, 
because trade, technological development, and shared international problems have created a need for 
a broad range of international organizations that go beyond the United Nations.  There are several 
specialized agencies within the U.N., and there are nongovernmental  global organizations such as 
the World Bank.  Law Ais not the only form of social control or normative claim,@253 so Asoft law@ is 
used to develop agreed standards that may Aharden@ or become Alaw@ at some point.254  Agreements 
on Asoft@ points are used Ato avoid formal and visible pledges; to avoid ratification;  to be able to 
renegotiate or modify as circumstances change; and to achieve a result,@255 and  Aspeed, simplicity, 
flexibility and privacy@ are also factors that prompt informal agreements.256 
 
Sometimes, there are surprises that show how Asoft@ law can become very hard indeed.  On  October 
15, 2001, the Inter-American Commission on Human Rights issued a Apreliminary merits report@ on 
an Indian claim against the United States before the Commission.257  If the report is sustained in a 
final decision, it will set some interesting international precedent on customary law and the 
interpretation of human rights instruments.  Individual Western Shoshone Indians of Nevada filed a 
claim against the United States that alleged that it violated several provisions of the American 
Declaration of the Rights and Duties of Man (the AAmerican Declaration@).258  Legal materials cited 
by the petitioners= counsel included provisions in the proposed American Declaration on the Rights 
of Indigenous Peoples, the Draft United Nations Declaration on the Rights of Indigenous Peoples 
(which has not been adopted),259 an Australian High Court decision on land rights,260 and Article 27 
of the International Covenant on Civil and Political Rights.261   The petitioners cited two declarations 
that cannot yet be called Asoft law@ because they have not been adopted, and an international human 
rights convention that has been ratified by the United States, with a reservation that makes certain it 
is not part of the domestic law of the United States.  The United States protested that it had not 
adopted the American Convention.262  The Commission explained that although the United States 
had not done so, Article 20 of the Statute of the Inter-American Commission on Human Rights 
permits it to Aexamine communications to it@ Ato make recommendations to ... states,@ Ain order to 
bring about more effective observance of fundamental human rights.@263 
 
The Commission explained, in discussing the law it would apply, that: 
 
 25 



 
In addressing the allegations raised by the Petitioners in this case, the Commission also 
wishes to clarify that in interpreting and applying the Declaration, it is necessary to consider 
its provisions in the context of the international and inter-American human rights systems 
more broadly, in the light of developments in the field of international human rights law 
since the Declaration was first composed and with due regard to other relevant rules of 
international law applicable to member states which complaints of violations of the 
Declaration are properly lodged.  The Inter-American Court of Human Rights has likewise 
endorsed an interpretation of international human rights instruments that takes into account 
developments in the corpus juris gentium of international human rights law over time and in 
present-day conditions.264 

The Commission further explained that it has Arecognized and promoted respect for the rights of 
indigenous peoples of this Hemisphere@ since 1959, and cited its own 1972 resolution on special 
protection for Indigenous Populations to combat racism and racial discrimination, along with 
Anumerous country and individual reports@ adopted by the Commission.265  It then elaborated the 
rights of the petitioner using the Draft American Declaration of the Rights of Indigenous People, and 
citing various United Nations documents and a decision by the United Nations Human Rights 
Commission involving a Canadian Indian claim.266  The Commission=s draft report, along with the 
Awas Tingni decision of the Inter-American Court of Human Rights, firmly establish the right of 
native peoples to property as a human right. We do not know what the Commission=s final report 
will say, but the letter from its Executive Secretariat quotes the Commission=s decision in informing 
the United States it would release the report to the petitioners, and it appears that the Commission 
will stand its ground.267 
 
There is another approach that can be used to confirm the right of native peoples to a cultural 
property in genetic materials.  The settling of the Americas was a Aproperty@ issue, because  
following Columbus= return from his first voyage, Spain sent emissaries to Rome to seek papal bulls 
to confirm its international right to exclusively occupy the lands Columbus had found.268  That was 
in accord with the practice of the time to obtain papal sanction of a discovery as against other 
AChristian princes.@  Accordingly, in April 1493, Pope Alexander VI issued three bulls, collectively 
called Inter Cetera, that gave the Spanish exclusive rights to explore and settle the New World 
across a boundary line drawn down the globe.  At the time, most of Europe was Catholic, and the 
papacy asserted the right to resolve international political questions.  Most of the writers of the time 
in what we call Ainternational law@ today (rather than jus gentium or the ALaw of Nations@) were 
theologians, and international law did not break from theology as a separate discipline until the end 
of the  sixteenth century.269 
 
Soon after Spanish settlement in the Americas, a furor arose over the treatment of Indians, and one 
of the hotly-debated issues was the basis for the Spanish Aright@ to take Indian lands and personal 
property and to enslave Indians.  A prominent theologian, and the man many people credit as the 
Afather@ of international law, wrote two lectures on the rights of Indians, Relectiones De Indis and De 
jure belli Hispanorum in Barbaros.270  Vitoria held that the pope had no authority to grant the New 
World as property, and that Indians had rights to their own property and government.  In 1537, Pope 
Paul III issued another bill, Sublimis Deus, that confirmed the liberty and property rights of  
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Indians.271  Accordingly, the Spanish crown issued a series of decrees that confirmed the property 
rights of Indians.272 
 
By that time, the Protestant Reformation had gotten under way, so to what extent did Vitoria=s 
lectures, a papal bull, or Spanish legislative precedent affect the practice of nations and their 
understanding of the binding nature of an international principle that Indians had property rights that 
had to be observed?  First, although England and other parts of Europe adopted a Protestant faith, 
Vitoria=s lectures were a best-seller in Europe.  Another lawyer-priest, Bartolome de Las Casas, also 
wrote a best seller when he attacked Spanish atrocities against Indians and asserted legal claims on 
behalf of Indians.  His book went into several editions in England.  Given that Europeans had very 
different cultural perceptions of the legal foundation for their possessions in the New World,273 what 
was the state practice of the time?  The Spanish elaborated the most sophisticated Indian policy, and 
it clearly honored Indian property rights.274  The first English ventures in the Americas were 
commercial, and trade was a cornerstone of relations with Indians275B a relationship built upon an 
assumption that Indians had property to trade.  The same was true of the France,276 The Netherlands 
and Sweden.277  The British Crown formalized the rights of Indians to their property (particularly 
landBalthough trade was also regulated) in the Royal Proclamation of 1763,278 and the Indian law of 
the new American republic was based on both English and Spanish precedents.279  When World War 
I ended and the League of Nations was formed in 1919, Article 23(b) of the Covenant provided that 
members would Aundertake to secure just treatment of the native inhabitants of territories under their 
control.@280 
 
ANative peoples@ were created by acts of colonization, and American Indians were the first such 
peoples.  Others were created as colonizing countries fanned out across the globe.  There was a 
general recognition of native property rights in trade relations as the Apractice of nations,@ and 
although there was a treat deal of theft and the taking of property by force, property rights were 
recognized.281  A related issue is that of slavery, which was controlled by the Berlin African Treaty 
of 1885 and the Brussels Treaty of 1890, with commitments to better native living conditions.282  
The taking of human genetic materials can be likened to slavery, because they are the plans of the 
identifies of native peoples, and their very essence. 
 
F. NATIONAL AND MUNICIPAL THEORIES 
 
There are possibilities for various legal remedies under national or municipal law that will be 
explored here.  This section will primarily focus on remedies available under United States law, 
although native-specific remedies and cases from the United States could be taken to other common 
law countries, as the United States (a traditionally isolationist legal culture) can use precedents from 
other common law countries.  The four primary areas of concern here are judicial education, the 
United States Alien Tort Claims Act, common law remedies, and statutes. 
 
One of the problems is that genetics is a fairly new area of technology, and the law has not caught up 
with the field.  In 1987, the (now defunct) Office of Technology Assessment of the United States 
Congress issued a report on the ownership of human tissues and cells issue.283  While it  overviews 
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eight possible legal sources of rights relating to human biological materials, the  review concluded 
that the ownership issue was not addressed in law.284  Therefore, a litigation approach to the problem 
of the misuse of genetic material will call for a great deal of creativity. 
 
Judicial education is important, because while the business world is global, the American judicial 
system has not caught up with the global age.  Discussions of the increase in Aoff-shore@ cases, 
where causes of action accrue outside the United States, point out that the American judiciary needs 
an education in contemporary customary human rights law because harms done in foreign lands by 
large corporations or corporations in conspiracies with the agents of brutal governments need to be 
remedied.285  Judges must be educated on the international law of native peoples, and they also need 
to become familiar with the legal aspects of biotechnology.286  Given the harmful effects of genetic 
prospecting,  research, technology, and commercial ventures involving  native peoples, American 
judges will need to become familiar with both those areas as they impact the law.    The Alien 
Tort Claims Act, which is in the original 1789 judicial code for American federal courts, provides 
that AThe district courts shall have original jurisdiction of any civil action by an alien for a tort only, 
committed in violation of the law of nations or a treaty of the United States.@287  That statute would 
allow a native group from a foreign country to pursue those who violate international customary law 
in another country in the United States.  Given that it is the home of several large corporations that 
do business with commercial applications of genetic materials, or a foreign corporation has a 
presence in the United States,288 the United States is a likely venue for genetic litigation.  Another 
important point is that foreign plaintiffs can sue foreign defendants in either federal or state court 
using municipal tort law.289  There is a tort-like concept called Aenterprise liability,@ which deals 
with Aaccidental harms to groups of persons and their environments caused by entrepreneurial 
activity.@290  Although the field of customary international law under the Alien Tort Claims Act is 
expanding, there is still a great deal of uncertainty and argument about the scope of international 
customary law.  The point of entrepreneurial law is that if a corporation Aaccidentally@ creates an 
injury, it should pay for the harm that was done.291  Native groups have pursued American oil 
corporations in the United States,292 and the same could be done in genetic malpractice litigation. 
There are several other possible theories for recovery.  Another theory that fits the subject of the 
abuses of genetics is unjust enrichment.293  AA claim for unjust enrichment must possess the 
following elements: (a) an enrichment must accrue to the defendant, (b) the enrichment must occur 
at the expense of the plaintiff, and (c) the enrichment must be unjust.@294   Those elements apply to 
many of the takings discussed here, and the primary arguments will be over whether they are 
Aunjust,@ in light of contemporary international market morality. 
 
There are two doctrines that are somewhat related, Aaccession@ and Aspecification.@  AAccession 
doctrine states that the owner of property is entitled to any and all proceeds from that property.@295  
That would apply in the situation where genetic material is used to make copies of the particular 
thingBas with genetic materials for seeds or animals.  AA subset of accession doctrine, known as 
specification, vests full title in the individual who added the most value to the final product.@296  
Accession should be particularly helpful in situations where a medicine is developed from a native 
plant.  The problem will be getting a court to recognize an individual=s or a group=s right of 
Aproperty@ in such material, but restitution and unjust enrichment are doctrines that address the issue 
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of fairness. 
 
The issue of who Aowns@ genetic materials is unsettled.  The leading American case at this point is 
Moore v. Regents of the University of California,297 and it held that in a situation where a patient=s  
spleen and biological samples were used to establish a commercial cell line, there was no cause of 
action for conversion.298  However, the physician who appropriated Moore=s genetic materials 
recognized their potential value before he consented to surgery, and the Court ruled there was a 
cause of action for the breach of the doctor=s disclosure obligations.299 
 
An American legal doctrine that is also in the law of common law countries is negligence, and it 
could prove to be very useful in light of developments in the field of genetics.  The usual formula is 
that the breach of a legal duty that is the proximate cause of an injury is the ground for liability.  One 
specific principle in negligence is Ainformed consent,@ where there is liability if a medical procedure 
was used without obtaining the consent of the patient after giving that patient meaningful 
information to make a choice.300  That is a meaningful analogy, because the principle of Ainformed 
consent@ is central to many discussions of genetic abuses.  In most situations involving native 
peoples, the question is informed consent before the taking of genetic materials from plants, animals, 
or humans.  The difficulty is that the application would be related to unjust enrichment, where a 
researcher or company takes genetic material without consent or the payment of fair value.  In the 
situation where researchers obtain samples of material where the consent was for something else 
(e.g. paternity testing), the problem would be proving damages. 
 
Another negligence-related issue is the source of duties.  There is a great deal of discussion of ethics 
codes and other standards in the field of genetics.  Could they be the basis for liability?  While courts 
are suspicious of professional or industry standards and guidelines because they are often self-
serving, such policies or codes can be the basis for a duty and negligence liability.301  In the medical 
field, clinical practice guidelines establish the standard of care, and they are being increasingly relied 
upon as an alternative to expert testimony.302 
One of the contentious issues of international law that can be addressed in United States domestic 
law, is group or collective rights.  While the concept of such rights is contested in international law 
and diplomacy (particularly as regards the rights of native peoples), the American class action is a 
means of asserting the rights of groups as Aclasses@ under that uniquely-American procedural 
device.303 
 
American native groups have a variety of statutes and regulations they can rely upon for 
reliefBalthough the amount of relief to be obtained is debatable.  They include the American Indian 
Religious Freedom Act, the National Historical Preservation Act, Executive Order 13007 on native 
sacred sites, the Native American Graves Protection and Repatriation Act, a National Park Service 
policy on cultural resource management, the National Environmental Policy Act, and the American 
Antiquities Act.304 
 
G. NORM- AND STANDARDS-SETTING ACTIVITIES 
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One of the features of international law following World War II that typifies modern international 
law is norm- and standards-setting.  A Anorm@ is rules of conduct, and Astandards@ are measures of 
compliance or technical objectives.305  Activities to establish international rules of conduct, 
objectives, and ways to measure compliance are many and varied.  They range from United Nations 
General Assembly resolutions and the approval of international conventions, to the work of U.N. 
organs, regional bodies (such as the Organization of American States), world financial institutions 
(such as the World Bank), and a wide variety of private international organizations and associations. 
 This section will bypass a discussion of norm- and standards-setting activities on the rights of native 
peoples in general, and instead focus upon the issue of cultural property in relation to such activities. 
 
The activities with respect to native cultural property began with the 1987 World Commission on 
Environment and Development report.306  Its recommendations were incorporated in Article 8(j) of 
the Convention of Biological Diversity that was adopted at the Rio de Janeiro Earth Summit in 
1992.307  That provision requires state parties to the Convention to Arespect, preserve and maintain 
knowledge, innovations and practices of indigenous and local communities embodying traditional 
lifestyles relevant for the conservation and sustainable use of biodiversity; promote their wider 
application with the approval and knowledge of knowledge-holders; and encourage the equitable 
sharing of benefits arising from the utilization of such knowledge, innovations and practices.@308  
The Convention recognition of the cultural rights of indigenous peoples prompted  norm- and 
standards-settings activities that are directly related to its provisions, and subsidiary activities by 
other international bodies, primarily those that deal with environment, intellectual property rights, 
and cultural issues.  There are many international governmental organizations,309 intellectual 
property and bioethics organizations,310 and private or nongovernmental international organizations 
that are dealing with the issue of native cultural property rights. 
 
Work to implement the Biodiversity Convention in general, and the provisions of Article  8(j) in 
particular, is done by the Conference of the Parties to the Convention on Biological Diversity 
(ACOP@) and by the Ad Hoc Open-ended Inter-Sessional Working Group on Article 8(j) and Related 
Provisions of the Convention on Biological Diversity.  The Working Group is particularly important, 
because native organizations participate in its sessions.311  The Working Group and the COP study 
issues of native cultural property and rights to genetic materials (or the right to control them), and  
the COP adopted the Bonn Guidelines on Access to Genetic Resources and Fair and Equitable 
Sharing of Benefits Arising out of their Utilization at the Sixth Conference of the COP (ACOP-6") at 
The Hague, Netherlands, in April 2000.312  While native groups complained that the guidelines are 
weak, they are a small step forward in setting standards for issues such as the participation of 
stakeholders, access to genetic resources and sharing, and informed consent. 
 
There is some cynicism about the effectiveness of United Nations advances in the environment (and 
the related issue of indigenous knowledge),313 and there are many challenges to  bringing a rule of 
law to environmental governance,314 there are certain potentials for such work.  That is, while most 
of the activities in the field of international environmental law and indigenous knowledge develop 
Asoft@ international law principles, it is possible that they could become Ahard@ in national litigation 
or proceedings in international fora (such as the Inter-American Commission on Human Rights or 
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the Inter-American Court), and to the extent that resource-bearing or resource-target countries adopt 
such principles in law or policy, then resource exploiters or developers from the industrialized 
countries will be bound by them. 
 
Another organization that is taking steps in the field is the World Intellectual Property Organization 
(WIPO).  It has met several times to consider the interplay among general intellectual property law, 
traditional native knowledge and folklore, and genetic resources.315  This organization also moves 
slowly, but it has its own methods of rulemaking and standards-development,316 
 
There is tension between the work of these standard-setting organizations and another ad hoc 
international organizationBthe World Trade Organization (WTO).317  The issue is the encouragement 
and protection of intellectual property rights law in international trade, using trade sanctions and 
WTO dispute resolution mechanisms as the means of enforcing things such as rights to patented 
genetic material belonging to native peoples, and the various international organization efforts to 
recognize and protect them. 
 
Another major player is the United Nations Educational, Scientific and Cultural Organization 
(UNESCO), and in 1999, it adopted the Universal Declaration on the Human Genome and Human 
Rights to attempt an articulation of international human rights standards for the subject.  UNESCO 
has also been active in following up on the international issue of human rights standards for genetics 
and intellectual property.318  UNESCO appears to operate in a more rarified atmosphere, dealing not 
only with human rights but cultural property issues, but the dates of its meetings evidence a high 
level of interest in the issues. 
 
The United Nations Development Program is also involved, in its Civil Society Organizations & 
Participation Programme, with (for example) a study of new ways to address alternatives to 
intellectual property rights for native peoples,319 and compiling a collection of native statements and 
other declarations on their rights.320  In a related action, the Sub-Commission on Prevention of 
Discrimination and Protection of Minorities of the Commission on Human Rights adopted 
indigenous heritage guidelines that also stress the ownership of heritage.321 
 
While there are complaints about the World Trade Organization having hegemony over resources 
and intellectual property rights, it is interesting to observe the activities of its financiers.  For 
example, the World Bank is taking an interest in native issues,322 and the Asian Development Bank 
has adopted a policy on indigenous peoples that largely restatesBwith approvalBthe development of 
positive standards for native peoples.323 
 
In addition, various governmental and nongovernmental international organizations are adopting 
codes of conduct for genetic research and the activities of multinational enterprises.324 Some of the 
initiatives include The Bellagio Declaration on intellectual property rights,325 the World Medical 
Association Declaration of Helsinki,326 and the International Law Association=s draft resolution on 
Principles of International Law Relating to Sustainable Development.327 
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The problem with most of these initiatives is that they are Asoft@ law, and they are not the Ahard@ kind 
of international legal protection native peoples want, given the immediacy of the assault on their 
genetic resources.  However impatient we may be with the international process, the fact is that the 
issues of abuses of genetic research and marketing, resource exploitation, and the obviously-
inequitable treatment of native peoples are on the table internationally.  The pleas of native peoples 
to Akeep out@ and Astay away@ are being heard to some extent.  The remaining question is what native 
peoples themselves can do to protect their own rights. 
 
H. CONCLUSIONS ABOUT THE RIGHT 
 
The foregoing explorations of international and domestic law and norm- and standards-setting 
activities largely identify non-native laws and institutions.  Are they relevant to native institutions?  
They vary around the world.  The United States recognizes native groups as political entities with 
self-governing powers.  Canada has some limited recognition of similar political power, and in other 
countries, self-governance is only being talked about or such is not permitted.  There is a trend in the 
direction of recognizing self-governance.  What can be done with it? 
 
There is an interesting double bind in the United States.  In 1999, an interagency working group was 
discussing Article 8(j) of the Convention on Biological Diversity, and it Araised the question whether 
federal law imposes limits upon indigenous communities= own efforts to protect  indigenous 
knowledge through direct restrictions on members= ability to reveal such knowledge to outside 
researchers.@328  The opinionBusing general American constitutional principlesBindicated that there 
might be some limits on an Indian nation=s powers under the Indian Civil Rights Act, but  the 
question was difficult to answer in the abstract.  It also speculated about whether or not an Indian 
nation could simply declare a resource to be its property, and there was no firm conclusion.  The 
problem is that ordinarily, a litigant cannot get federal court review of civil statutes or decisions 
under the Indian Civil Rights Act, so Indian nations have a fair degree of control. 
 
Some Indian nations have enacted legislation to regulate and limit research.329  The Indigenous 
Peoples Council on Biocolonialism developed a model Indigenous Research Protection Act,330 and 
the American Indian Law Center, Inc. has a Model Tribal Research Code.331  Those kinds of 
legislation are important, because they give some control.  There are enforcement difficulties, 
however.  Given the existence of human gene banks outside native areas where massive amounts of 
genetic material have already been gathered, and given the means of casual access to native areas for 
bioprospecting, such codes can be difficult to enforce.  Enforcement mechanisms are also expensive 
in terms of administrative cost.  Another problem is that unless a researcher or commercial firm 
actually enters a native area to conduct activities there, a native court would have no jurisdiction.332  
There are also limitations on civil jurisdiction over non-members. 
 
Native peoples should take advantage of the property law concept that they should assert a right of 
property and do so loudly and clearly.  They should, to the extent possible, adopt their own research 
or exploration standards and laws.  In those countries where native self-government or the power to 
make laws is not recognized, native groups should adopt statements and standards in any event, and 
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continue working with regional and international organizations to have such declarations confirmed. 
 
One of the unaccomplished tasks for native groups is educating their own members.  This survey 
reviewed a lot of literature (with a good deal of it remaining uncited in this work), and there is little 
material to evidence (aside from regional or international native conferences) that grassroots people 
have been alerted to the issues.  History tells us that Europeans who wanted Indian land didn=t 
always try to identify the true leaders of an area to buy land, and there was a crisis in early American 
property law over non-Indians who appeared in court to claim land rights under color of various 
deeds granted by individual Indians.  The practice of taking blood and tissue samples of individuals 
would be shocking to many members of native groups, and it has taken some local organization and 
recognition that there is a group identity to combat the theft of local plant and animal resources. 
 
This review shows that issues of native property rights, and the more specific issue of the control of 
genetic materials, are peaking.  There is sufficient international interest in the cultural right that soft 
norms are now materializing rapidly, and there are possibilities of litigation to protect individual and 
group rights.  Native peoples have a receptive audience in various governmental and non-
governmental organizations, including scientific organizations that set standards for genetic 
research.   
The picture can be made to appear rosy, when it is not.  The West still does not understand the issues 
from a native point of view, and historical abuses continue to date.  However, the issues are serious, 
and there is an opportunity for native peoples to recognize the problem, organize to meet it, and take 
both internal and external action.  At end, the native peoples of the world have a social and historical 
mortgage on the land and resources, and that may be the most valuable property right of all. 
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United States permitted the report to be partially published in a Bureau of Land Management 
press release on a web site, a copy was provided to the petitioners.  It went on the petitioner=s 
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COLONIZATION, AND RESISTANCE, 55, 64-65 (m. Annette Jaimes ed., 1992) (discussing 
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judicature/article 7.html>> (visited on March 8, 2002).  See also STATE JUSTICE INSTITUTE: 
 A JUDGE=S DESKBOOK ON THE BASIC PHILOSOPHIES AND METHODS OF SCIENCE 
205 (1999) (chapter on DNA evidence).  This work is available at <<http://www.unr.edu.bench/ 
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